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DOMICILIUM NECESSARIUM En. 


E Circa duplicem quaestionem hodie viget dissensus inter canoni- BR 
| stas, scilicet: 1. utrum sub iure Codicis vigeat domicilium necessarium > F 
personale seu non mutuatum ; 2. utrum sub iure Codicis vigeat quasi- l EXT 
domicilium necessarium, sive mutuatum sive personale. BE 

Canonista sibi conscius disciplinam suam esse veram scientiam et 
non meram cognitionem sententiarum et opinionum aliorum, laborem EMT 
suum non reputat absolutum, si ex sententiarum diversitate conclu- È 
derit ad dubium iuris. Scit enim statuto dubio iuris incipere laborem ek 
suum. Officium enim interpretis non est dubia circa ius amplecti, sed 
dubia ubi vigent dissipare et quaerere certitudinem, pro se et pro aliis. i pies 
Ut autem interpres in hoc negotio, non raro arduo, tuto procedat | E, 18 
cum spe vere dissipandi dubia, incipere debet non a sententiis aucto- 
rum privatorum, neque a iure veteri, neque ab aliis documentis vel E re 
scriptis, sed a fontibus essendi iuris nunc vigentis. Haec iuris communis uc 
hodie vigentis fons unica est Codex Iuris Canonici, simul cum textibus Lo M 
interpretationum authenticarum. Cirea institutum domicilii et quasi- xs 
domicilii desunt interpretationes authenticae. Quapropter interpres | 
"procedere debet a textu Codicis. 


Interpretatio Codicis. ^ 


Codex in multis canonibus agit de effectibus domicilii et quasido- 
micilii sive generalibus (c. 94), sive specialibus (cc. 14, 738, 788, 848, ' iem 
859, 874, 881, 900, n. 3, 1218, 1562, 2226). In tribus tantum canonibus 
agit de ipso instituto domicilii, statuens normas secundum quas fideles 
acquirunt, retinent, amittunt domicilium. De hac re nunc est sermo. A 
textu istorum canonum proficisci nos oportet, ut interpretatione scien- 
tifica, recte applicatis normis sanae methodi, quarum quaedam in ipso 
Codice quaedam in iuris scientia offeruntur, perveniamus ad scientiam 
certam circa domicilium et quasidomicilium in genere et circa domici- 
lium et quasidomicilium necessarium in specie. 

Modus procedendi natura rei et canonum praescriptis designatus 


videtur esse hie. 
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I. Regulae generales, i. e. normae quae vigent pro quolibet fideli, 
aisi circa aliquam personam quoad aliquam instituti partem iure aliud 
caveatur et statuatur, praebentur in canonibus 92 et 95. In illo desi- 
gnantur facta quibus aliquis acquirit, in hoc facta quibus aliquis amittit 
domicilium vel quasidomicilium. Hae regulae. explicentur oportet se- 
cundum solidam interpretationis methodum. De hac parte instituti nunc 


disceptare nolamus. 


II. In canone 93 praebentur aliquae normae eæceptionales, quibus 
pro aliquibus personis quoad aliquas partes instituti aliud statuitur 
ius, normis generalibus canonibus 92 et 95 contentis contrarium quoque 
his normis derogatur, secundum adagium notissimum : species derogat 
generi. Hic canon 93 duabus constat paragraphis, quae etsi non ex 
toto, tamen ex parte idem continent, tamen alio modo expressum maio- 
ris claritatis et certitudinis causa. 

In § 1 statuitur aliquas personas «necessario retinere domicilium 
alterius » Hic alter differt secundum quod personae de. quibus para- 
graphus agit differunt. Personae, quae necessario retinent domicilium 
alterius (seu domicilium quod alter habet vi normarum cc. 92 et 95 
statutarum) sunt: 1. uxor a viro legitime non separata ; 2. amens, 3. 
minor. De hisce omnibus et solis statuitur : retinent domicilium personae, 
cui sunt legitime subiecti, scilicet : uxor domicilium viri sui; amens 
domicilium curatoris sui; minor domicilium illius cuius potestati subii- 
citur. 

In $ 2 quaedam habentur, quae iam continentur in canonibus 92 
et 93 $ 1 et haec sunt proprie ea, quae in hoc § 2 explicite dicuntur, 
seilicet : 

1. minor infantia egressus potest quasi-domicilium proprium 
obtinere ; 

2. uxor a viro legitime non separata potest quasidomicilium pro- 
prium obtinere ; 

3. uxor legitime separata potest tam quasidomicilium quam domi- 
eilium proprium obtinere. 

Haec omnia iam implicite statuta habentur in cc. 92-93, $ 1. Nam 
im e. 93, $ 1 non est sermo de quasidomicilio neque de uxore legitime 
separata. Quapropter institutum quasidomicilii totum et domicilium 
uxoris legitime separatae suntres quae reguntur canonibus 92, vi cuius 
vigent ea quae in illis tribus numeris dicuntur. Nulla datur ratio dubi- 
tandi utrum minor infantia egressus et uxor legitime non separata ac- 
«uirant quasidomicilium quoties adimpleant ea, quae in canone 92, 
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$ 2 statuuntur tamquam facta (iuridica), quorum effectus iuridicus est 
acquisitio quasi-domicilii. Idem dicendum est de acquisitione domicilii 
ab uxore legitime separata et canone 92, § 11. 

Solum id quod potius implicite hac § 2 statuitur, quia sie dicto 
argumento e contrario ex ea legitime deducitur, est ius hac paragrapho 
vere conditum, scilicet quod minor infantia non egressus seu infans ne- 
quit obtinere quasidomicilium proprium. Hoc enim non sequitur ex 
$17. Etiam implicite in hac $ 2 statuitur et eodem argumento e con- 
trario deducitur personas, de quibus est sermo in $ 1 non esse capaces 
acquirendi proprium domicilium secundum seu habitum simul cum domi 
cilio necessario ?. 

Hisce canonibus in Codice absolvitur legislatio circa domicilium 
et quasidomicilium. Habetur institutum seu complexus legum hanc 
totam materiam regentium simplex, limpidus, brevis et quoad suffi- 


! Huiusmodi textus, qui nonnisi dicunt quod iam statutum est sed alio modo, 
saepe in Codice inveniuntur. Utiles sunt, etiamsi non statuant ius, ita ut ius vigens non 
immutaretur si hi textus e Codice extirparentur. Non raro inserti sunt in Codicem 
ut praeveniatur malum, quod proprie in hac disceptatione impugnamus, scilicet 
quod interpretes privati,iuris veteris statutis nimis adhaerentes, ius aliquod ut sub 
Codice adhue vigens proclamant quod in Codice nullatenus continetur, fulti sola 
ratione quod Codex non expressis verbis hoc ius revocat vel ius contrarium statuit. 

Sequitur canonistam maxima cautione procedere debere utens argumento : 
«secus haec verba vel haee paragraphus esset superflua vel inutilis ». Non quaelibet 
repetitio est inutilis. Aliquis textus legis iam utilis esse potest, quia clarius vel magis 
explicite aliquam iuris normam praebet. Vide L. Bender, Potestas dispensandi 
superiorum territorialium et peregrini, in Monitor Ecclesiasticus, 1954, p. 623. 

2 Non enim verum est infantem non posse adimplere conditionem canone 92 
requisitam, scilicet «habere animum in aliquo loco perpetuo manendi». Sane, dan- 
tur infantes qui non adhue habere possunt aliquem animum. Sed multi eum ha- 
bent. Ad hoc enim non requiritur actus voluntatis explicitus circa permanentiam. 
Sufficit animus qui includitur in voluntate circa alia elementa, e. g. infans vivens 
eum matre a viro malitiose derelicta sed non legitime separata habet animum sim- 
pliciter manendi in domo matris et sie implicite animum perpetuo ibi manendi nisi 
aliquid inde avocet. Et tamen vi canonis 93, $ 2 caret proprio quasidomicilio. 

* Admisso quod omnes admittunt scilicet aliquem habere posse duo domici- 
lia, lex quae statuit minorem necessario retinere domicilium patris non statuit im- 
plicite minorem non posse habere praeter hoc domicilium necessarium aliud domici- 
lium proprium et non necessarium. Hoc autem implicite statuitur in § 2, cuius sensus 
explicitus est: minor potest habere quasidomicilium proprium ; implicitus autem : 
potest habere tantum quasidomicilium proprium, non autem domicilium proprium. 


228 L. BENDER 


cientiam vitae iuridicae valde probandus!. Nolo perhibere hune cano- 
num complexum attingere perfectionem absolutam. Ratio huius tamen 
non solummodo est quia rarissime opus humanum habet absolutam 
perfectionem, maxime quoties agatur de vita sociali tam complexa 
legibus generalibus ordinanda. Datur alia adhuc ratio, ad quam semper 
attendere canonista tenetur, scilicet : quia legislator saepe saepius ne- 
quit condere legum complexum, qui attingit perfectionem absolutam. 
Nam contingere solet ut id quod sub uno aspectu est perfectius, 
sub alio aspectu sit minus perfectum. Etiam brevitas et simplicitas 
pertinent ad perfectionem legislationis. Si ab ea nimis discedamus ob 
multitudinem regularum et exceptionum, qua “sane perfectius provi- 
deretur omnibus variis casibus, legislatio esset quidem perfectior sub 
uno aspectu, sed, quia est minus perfecta sub alio aspectu, est etiam 
simpliciter (omnibus simul sumptis) minus perfecta. Nam tunc impedi- 
retur iuris cognitio et proinde eius recta applicatio ?. 


Opus interpretum. 


Multi canonistae renuunt admittere ius his canonibus statutum esse 
ius totum circa domicilium et quasidomicilium necessarium. Post ex- 
positum et explicatum ius his tribus canonibus (92, 93, 95) contentum, 
memores iuris veteris, vident Codicem omittere et tacere plura, quae 
ante Codicem viguerunt. Deinde omnibus viribus conantur hoc ius ve- 
tus servare. Eorum tractatus manifestant statum mentis sane non lau- 
dandum aut approbandum. Moti apparent conceptu: a priori reii- 
cienda est sententia (l idée) Codicem non continere hoc ius vetus. Qua- 
propter omnes ingenii vires applicant ad detegendas rationes, quibus 
sententiae, qua tenetur ius vetus adhuc vigere et Codicem tacendo nihil 
abrogasse, aliquam tribuere possint probabilitatem. Canonum textibus 
tamen coguntur fateri rationes, quibus nituntur, nullatenus in canoni- 
bus, qui de domicilio et quasidomicilio agunt inveniri. Solida interpre- 
tandi methodus tune duceret ad applicationem canonis 6, in. 6: «si 
qua ex ceteris disciplinaribus legibus quae usque adhue viguerunt, nec 


! Interpretatio probanda i. e. quam accipere potest canonista seu de quo 
non potest rationabiliter affirmare : hoe nequit esse intentio vel voluntas legislatoris. 

? Bonum societatis non attingitur eo quod bonae leges sint promulgatae et 
vigent, sed eo quod bonae leges serventur. Hoc ultimum non fit nisi leges cognoscan- 
tur. Cognitio autem legum impeditur tam multiplicitate quam complexitate earum. 
Vide L. Bender, Philosophia Iuris?, Romae, 1955, p. 222. 
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explicite nec implicite in Codice contineantur, ea vim omnem amisisse 
dicenda est». Maior pars tamen canonistarum ad hune canonem relate 
ad ius Codicis de domicilio et quasidomicilio prorsus non attendere 
videntur. Volentes salvare ius antiquum contendunt ea, quae in his 
canonibus non habentur, in aliis Codicis partibus implicite statui. Sed 
quoad plures partes ne conatus quidem faciunt hanc assertionem 
probandi. 

Mea sententia, quam probare non omittam, vani sunt conatus ser- 
vandi ius antiquum de domicilio et quasidomicilio necessario ultra verba 
canonum 92, 93, 95. Qui spiritu critico et scientia iuris ornatus argu- 
mentationes auctorum perlegit, ipsismet confirmatur in sua sententia 
contraria. Non solum rationes positivae adductae ad sententiam repro- 
bandam, sed etiam modus quo adversarii, ceterum in disciplina cano- 
nica competentes, aliquam sententiam propugnant, quandoque demon- 
trat sententiae falsitatem. Procedere nune nos oportet ad probanda ea 
quae tenemus. 


De domicilio necessario proprio 


Legimus apud Michiels!: «In doctrina antecodiciali .... admitte- 
batur quoque domicilium necessarium proprium seu personale .... In 
Codice vero de hac altera domicilii necessarii specie nulla invenitur men- 
tio explicita. Quid ergo ? Domicilium necessarium proprium estne in 
iure Codicis ignotum ? Hoc revera quidem contendunt auctores, qui 
putant enumerationem canonis, 93 $ lesse taxativam. His tamen auc- 
toribus communiter contradicitur et domicilia legalia propria in iure 
agnosci vel saltem propter silentium canonis 98 non necessario excludi, 
merito affirmatur. Silentium canonis 93 optime explicatur, si attendatur 
ibi solummodo agi de domicilio legali mutuato ; quid autem .impedit, 
quominus legislator de domicilio personali agat in aliis Codicis locis ? » 

Modus loquendi et ratiocinandi iam patefacit sententiae infirmi- 
tatem. Notare nos iuvat : 

1. «In iure agnosci vel saltem propter silentium c. 93 non necessa- 
rio excludi ». Ad quid haec verba ? Quis unquam tenet domicilium neces- 
sarium proprium silentio c. 98 necessario excludi ? Silentio unius cano- 
nis numquam aliquid ius necessario ewcluditur. Semper fieri potest ut 


1 Principia generalia de personis*, p. 178, sqq. 
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tale ius in alio canone inveniatur et statuatur, sive explicite sive impli- 
cite. Haec verba sunt prorsus inutilia, Sed peius est quod etiam sunt 
decipientia. Hic duae res coniunguntur, quae sunt omnino diversae ; 
et praebentur aequo modo tamquam rationes sufficientes ad admit- 
tendum ius de quo agitur. Attamen cum prima sufficiat ut aliquid sit 
ius vigens, scilicet : «in iure agnosci », alia est prorsus insufficiens. Eo 
enim quod aliquid in aliquo canone non necessario excluditur, non iam 
est ius vigens. Ius vigens est id quod in fontibus iuris statuitur ; non 
id quod in hisce fontibus non necessario excluditur. Fontes iuris sunt 
causa propria iuris vigentis, non sunt causa, quae vocatur removens pro- 
hibens. Methodus scientifica exigit ut haec duo non copulentur tam- 
quam plus minusve idem et unum relate ad ius condendum. 

2. Quaestio utrum enumeratio canonis 93, $ 1 sit taxativa necne, 
omnino non pertinet ad rem disceptatam. Nam haec, paragraphus 
non prius statuit aliquod ens iuridicum (domicilium necessarium) et 
deinde enumerat plures casus in quibus hoe ens verificatur. Si hoc 
haberetur, fieri posset ut enumeratio casuum esset taxativa aut exem- 
plativa, sicut fit e. g., in canone 1130, $ 1. Canon autem 93, § 1 non 
loquitur de domicilio necessario et deinde enumerat plures personas 
quibus competit tale domicilium. Canon nihil aliud est quam lex, quae 
simpliciter statuit quid iuris pro uxoribus, pro amentibus, pro minori- 
bus. Lex est simplex et concisa. Statuit pro istis personis ad domicilium 
habendum quod attinet valere normam iuris exceptionalis (relate ad 
canones 92 et 95). Ius exceptionale est ius quod hic canon exprimit, 
a. v. lex statuit quod exprimit et quod non exprimit non est ius (in 
hae re). Canon 98, $ 1 est lex eiusdem figurae ac canon 1099, $ 1: 
«ad statutam formam servandam tenentur: 1. omnes in catholica 
Ecclesia baptizati et ad eam ex haeresi aut schismate conversi, quoties 
inrer se contrahant ; 2. iidem si cum acatholicis contrahant ; 8. orientales 
si cum latinis contrahant hac forma adstrictis. Circa huiusmodi leges 
rationabiliter non movetur quaestio utrum enumeratio personarum pro 
quibus lex valet sic taxativa annon. Leges respiciunt quos nominant, 
non vero alios. 

Alia adhue datur ratio, qua inaniter movetur quaestio de indole 
enumerationis. Etenim, quidquid haberetur, enumeratio taxativa vel 
exemplativa, canon 93, $ 1 non agit nisi de domicilio necessario alieno. 
Enumerat personas, de quibus statuit eas necessario retinere domicilium 
alterius personae. Si enumeratio non esset taxativa, sequeretur quod 
haberentur adhuc aliae personae quae necessario retinerent domici- 
lium alterius personae ; numquam autem sequeretur dari alias personas, 
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quae habent aliquod domicilium necessarium alius speciei, de qua canon 
omnino non loquitur. Enumeratio exemplativa ut aiunt numquam per- 
mittit ut aliis personis praeter enumeratas aliquid tribuatur de quo 
lex prorsus non agit. 

3. Relate ad silentium canonis 93, § 1 Michiels nihil aliud dicit 
nisi quod hoc silentium non necessario excludit domicilium necessarium 
proprium. Suntne haec omnia quae de hoc silentio dici possunt, imo 
et debent, ut habeatur plena veritas ? Quare auctor omittit, quod sane 
canonista cautus et perspicax facile videt scilicet quod, etsi silentium 
canonis 93, $ 1 non necessario excludat tale domicilium in Codice adhuc 
vigere, ex silentio omnium canonum simul, in quibus legislator manife- 
ste absolvit legislationem de domicilio et quasidomicilio ex professo 
agentem, merito plus eruitur ? Mihi videtur rationabiliter admitti non 
posse Codificatores, qui optime noverunt ius ante Codicem vigens, etiam 
quoad domicilium necessarium proprium, explicite sibi non proposuisse 
et deinde non decidisse quaestionem : utrum domicilium necessarium 
proprium fuerit in Codice retinendum an abrogandum. Et si elegissent 
in favorem huius domicilii, omnino exclusum haberi debet eos de hac 
specie domicili necessarii, distincti a domicilio necessario mutuato, 
omnino tacuisse, omittentes tam statuere ipsam rem quam indicare 
personas, quibus hoc domicilium lege imponeretur. Si e contra elegerint 
pro abrogatione huius domicilii necessarii, via rei natura indicata 
erat condere canonem 93, $ 1 sicut nunc in Codice habetur. Quare igitur 
Michiels et alii de hoc aspectu silentii tacent et solummodo in lucem 
trahunt aspectum nullius fere valoris, de quo a priori iam constat, sci- 
licet quod silentium unius canonis non necessario aliquod ius exclu- 
dit ?!. Huiusmodi defectus circumspectionis facile reos se faciunt inter- 
pretes, qui ut cognoscant ius non incipiunt a fontibus iuris (textu 
legis), sed ab aliis fontibus, e. g. a doctrina antiquitus admissa vel a 
sententia privata, et deinde inquirunt utrum possint in textu legum 
aliquid invenire quod hane doctrinam, hanc sententiam reddat proba- 
bilem. 

Ni fallor, methodus natura rei indicata est haec. Canon 6, n. 6 
statuit abrogatas esse leges disciplinares veteris iuris, nisi in Codice 
explicite vel implicite inveniantur. Explicite nihil circa domicilium ne- 


1 Similem modum procedendi ex facto quod lex positive non excludit aliquid, 
apud eundem auctorem designavimus in.articulo nostro: Potestas dispensandi supe- 
riorum localium et peregrini, in Monitor Eclesiasticus, 1954, p. 630, b. 
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cessarium proprium in Codice habetur. In canonibus qui ex professo 
de domicilio et quasidomicilio, non excluso domicilio necessario, agunt, 
ne implicite quidem aliquid habetur de domicilio necessario proprio. 
Hoc iam praebet argumentum valde grave ad admittendum tale domi- 
cilium necessarium sub iure Codicis non amplius existere. Valde grave, 
dico ; imo fere decisivum etsi non omnino. Manet possibilitas ut in aliis 
canonibus huiusmodi domicilium necessarium saltem implicite statua- 
tur. Sed pro quolibet casu domicilii necessarii proprii hoc certo constare 
debet ex canonis textu et verbis. Secus, tale domicilium non est admit- 
tendum contra rationem gravissimam quae in favorem abrogationis 
deducitur e silentio canonum 92, 93, 95. 

Ceterum, methodus scientifica in hac materia secumfert ut canoni- 
sta ipse, qui contendit domicilium necessarium proprium adhuc vi- 
gere, afferat canonem vel canones, probans in ipsis implicite statui tale 
domicilium necessarium. Implicite, hoc est positive. Non sufficit pro- 
bare, minus adhuc absque rationibus asserere, canones tale domici- 
lium non eæcludere. Eadem autem methodus scientifica secumfert ut 
canonista qui asserit domicilium necessarium proprium non amplius 
vigere, non teneatur demonstrare tale domicilium in nullo canone im- 
plicite statui percurrendo totum Codicem. Ipse scientifice procedit si 
demonstret canones, quos propugnatores sententiae contrariae afferunt 
tamquam implicite statuentes domicilium necessarium proprium, revera 
hoc non facere ideoque immerito adduci, demonstrans in quo isti ad- 
versarii sui errant in argumentatione. 

Nobis igitur incumbit crisi subiicere ea, quae auctores afferunt 
ut probent domicilium necessarium proprium, quod admittunt in quat- 
tuor casibus, revera implicite statui in aliquo canone, et demonstrare 
has rationes esse valore probandi destitutas. 


Domicilium incarceratorum 


Plures docent «ratione poenae ex se perpetuae, incarcerati et rele- 
gati indubitanter necessarium habent domicilium in paroecia vel dioe- 
cesi, in qua detinentur » 1. Hoc docent, tamquam implicite statutum in 
Codice, etsi canon 93 taceat de hac re. Vir scientificus tunc expectat 
ut indicent canonem in quo ipsi putant hoc domicilium saltem impli- 
cite esse statutum, et probent hunc canonem revera hoc statuere impli- 


1 Michiels, o. c., 1. 179. 
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cite. Ipse autem tractatus perscrutans frustra quaerit. Nullus prorsus 
canon designatur. Dicunt e. g. « hoc sane exigit tum ipsa poenae perpe- 
tuae incarcerationis natura, tum bonum spirituale earundem persona- 
rum ». Qui hane profert rationem, aliquid facit quod toto coelo differt 
ab hoc quod debet facere, scilicet demonstrare domicilium necessa- 
rium incarceratorum saltem implicite statui in aliquo canone. Ipse 
tamquam interpres privatus facit quod non est interpretis privati et 
ad quod est omnino incapax, scilicet condere ius, quod in fontibus non 
invenitur statutum. Quod aliquid, ad ius positivum evidenter pertinens, 
sicut domicilium in genere et a fortiori domicilium necessarium in specie 
instituitur sola natura poenae incarcerationis non debemus dicere, sed 
probare. Etiam dato non concesso quod indoles poenae et bonum 
spirituale personarum tale domicilium exigit, in hoc sensu quod commen- - 
dat ut tale domicilium necessarium iure positivo statuatur, nullatenus 
probatur tale domicilium esse iure vigenti vere statutum. Probatur 
hoe esse ius condendum. lus vigens est id quod reapse est legibus con- 
ditum seu statutum ; non id quod utiliter statui potest vel deberet, 
sed reapse non est statutum. Dico: dato non concesso. Nam non omnia 
quae habent aliquam utilitatem, etiam statui debent. Fieri enim potest 
ut hoc statuere tamquam ius etiam habeat damna et incommoda !, 
et propter hoc tale ius non est simpliciter commendandum et sta- 
tuendum. 

Ceterum, non video bona spirituali incarceratorum vere noceri, si 
isti non habeant domicilium in paroecia carceris. Quae bona spiritualia 
inearceratorum cohaerent cum domicilio ? Huiusmodi assertiones vagae 
facile scribuntur quin iudicio critico probentur. Insuper me latet quare 
bonum spirituale et natura poenae perpetuae tale domicilium exigeret 
et idem non exigeretur si poena etsi non perpetua sit tamen valde longa, 
æ. g. per 10 vel 20 annos. 

Conclusio: incarcerati et relegati sub iure Codicis non habent do- 
micilium necessarium proprium. Utrum habeant domicilium et ubi, 
determinandum est applicatione canonum 92 et 95. E. g. Titius con- 
damnatus et in carcerem detrusus ad vitam retinet domicilium normale 
(voluntarium ut dicitur) in loco ubi retinet domum suam, mobilia 
sua, familiam suam, centrum vitae suae ; quo vi (sane iusta) impeditur 


1 Sicut iam diximus, statuere multas normas exceptionales in se est damnum 
et incommodum, cum brevitas et simplicitas legislationis in se est bonum prose- 


quendum. 
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ne actu commoretur ; ubi autem certo rediturus est si forsitan gratia 


obtenta e carcere dimittatur +. 


Domicilium necessarium ratione officii. 


Ad probandum Codicem saltem implicite admittere domicilium ne- 
cessarium proprium ratione officii auctores plures afferunt canones, sci- 
licet : 1411, n. 3; 188, n. 8; 2168 et seq. ; 238; 338; 301, $ 1; 418; 
419, $ 1; 2168 ; 465; 476, $ 5. Canonista autem praeditus perspicien- 
tia nullatenus extraordinaria facile videt omnes istos canones agere de 
aliqua entitate iuridica, quae sane aliquam similitudinem habet cum 
domicilio, tamen ab ea essentialiter differt, scilicet de residentia. Hoc 
iam apparet eo quod domicilium in iure Codicis non detur nisi dioece- 
sanum et paroecianum. Residentia in Codice etiam datur in loco seu 
civitate (cc. 418, 238). Canonici non tenentur residere in paroecia in 
qua sita est eorum ecclesia collegialis vel cathedralis, et canonicis non 
sufficit ut resideant in aliquo loco dioeceseos, qui enim potest esse 
valde distans a loco ecclesiae collegialis. Cardinales Curiae Romanae 
non tenentur residere Romae in quantum est dioecesis, sed in quantum 
est civitas seu locus (Urbs). Si in aliis casibus aliquis obligatur ad resi- 
dendum in aliqua doecesi vel paroecia, nonnisi per accidens locus in quo 
residere debet coincidit cum loco, respectu cuius etiam dici potest habere 
domicilium vel quasidomicilium. 

Idem discrimen manifestum fit modo loquendi Codicis. Legisla- 
tor loquitur de obligatione residentiae, de obligatione residendi. Resi- 
dentia est obiectum obligationis iuridicae. Domicilium hoc non 
est. Domicilium aut libere acquiritur vel amittitur, actibus canonibus 
92 et 95 descriptis, qui sunt actus nullatenus obligatorii, aut necessario 
retinetur. Sed hoc domicilium necessarium in Codice non est domicilium 
ad quod acquirendum vel retinendum aliquis obligatur obligatione 
morali et iuridica, sed domicilium quod ipsi assignatur (datur, tri- 


1 Si autem nullam familiam et domum habeat aut illud ratione incarceratio- 
nis (sive perpetuo sive ad tempus) seu remotionis e loco suae habitationis tollatur, 
Titius cessat habere domicilium, sed saltem post dimidium annum elapsum acquirit 
quasidomicilium in paroecia carceris. Hoc enim acquiritur absque ullo animo ma- 
nendi. Difficilior, sed nullatenus casui incarcerationis perpetuae propria, est quaestio 
utrum aliquis, qui se poenae quam agnoscit iustam subiicit, ab initio incarcera- 
tionis in loco carceris commoretur cum animo ibi manendi saltem per dimidiam anni 
partem. 
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buitur) tamquam effectus iuridicus inevitabiliter adnexus facto, nem- 
pe relationi suae cum alia persona et omnino independenter a propria 
voluntate (c. 93, § 1). Quapropter ipse conceptus domicilii necéssarii 
in Codice statutus non admittit obligationem. Nam obligatio supponit 
possibilitatem instituendi vel non instituendi rem. Unde aliud discri- 
men. Aliquis potest habere residentiam obligatoriam et non servare eam 
et sic transgredi legem quae eam imponit. Aliquis nequit habere domi- 
cilium necessarium et non servare illud, violans legem quae id statuit. 
Nam domicilium necessarium non est obligatio, sed factum iuridicum. 
Facta non sunt violationis capacia. 

Et e converso, qui retinet domicilium necessarium licite potest 
commorari ubi vult; etiamsi per decem annos numquam adeat locum 
huius domicilii, nihil mali agit; nullam transgreditur legem. Qui habet 
sic dictam residentiam necessariam (in sensu quod sequitur ex aliquo 
officio vel dignitate) debet in loco residentiae necessariae commorari, 
secus legem violat et male agit. 

Ex his omnibus apparet domicilium et residentiam esse entitates 
iuridicae omnino distinctae, et sententiam canonistarum qui cum Mi- 
chiels admittunt domicilium necessarium ratione officii cui adnexa est 
obligatio residendi niti confusione seu erronea aequiparatione duarum 
rerum nullatenus earundem. 

Doctrina vera in hac re est sat simplex et eruitur e textu cano- 
num. Qui habet officium vel beneficium residentiale tenetur residere 
in loco officii vel benefici. Huic obligationi satisfacit commoratione 
protracta in hoc loco et quidem durante temporis spatio quod iure est 
statutum et quod differt secundum diversitatem casuum, Utrum in 
hoc eodem loco habeat domicilium, est quaestio, cuius responsio dependet 
a praescriptis legum seu canonum omnino aliorum. Habet ibi domici- 
lium, si simul adimpleat ea, quae ad domicilium in hoc loco acquiren- 
dum et retinendum requiruntur canonibus 92 et 95. Actus, quibus has 
adimpleat conditiones ponere potest independenter ab acceptatione 
officii vel beneficii; potest etiam eos ponere occasione vel ratione 
huius acceptationis. Communiter hoc faciet ultimo modo. Ideoque 
communiter aliquis proprie quia accipit officium vel beneficium resi- 
dentiale, incipit commorari in loco beneficii cum animo ibi manendi 
nisi aliquid inde avocet. Tune acquirit ibi domicilium. Non tamen 
necessario huiusmodi actus ponit!. Potest eas omittere et tunc non 


1 Ut recte notat etiam Michiels. 
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acquirit domicilium in hoc loco. Maxime quoad domicilium paroeciale 
hoc contingere potest; eum canonicus aliusve beneficiarius (non paro- 
chus) saepe obligationi residendi satisfaciat residendo in civitate vel 
loco beneficii, etsi non in paroecia ubi beneficium sedem habet. Si 
autem domicilium obtineat in paroecia beneficii actibus quos ponit 
beneficii accepti causa, nihilominus isti actus libere ponuntur seu de- 
pendenter a libera voluntate personae domicilii acquirentis. Propterea 
hoc domicilium recte vocari non potest necessarium. Domicilium neces- 
sarium enim in iure est domicilium quod imponitur sola lege ; nou do- 
micilium quod quis retinere tenetur sed transgrediendo legem violare 
potest !. 


Domicilium necessarium clericorum. 


«Cleriei saeculares vi clericatus habent domicilium legale dioece- 
sanum in dioecesi cui legitime incardinati sunt». Hoc docent cum 
Michiels ii, qui admittunt domicilium necessarium praeter casus qui in 
c. 93, $ 1 statuuntur?. Ad probandam hanc assertionem afferunt cano- 
nem 111 et interpretationem authenticam datam die 24 Tuli 1939 
(ad I). 

In canone allato legimus: « Quemlibet clericum oportet esse ... 
alicui dioecesi adscriptum, ita ut clerici vagi nullatens admittantur ». 
Haec autem norma non videtur cogere ad admittendum domicilium neces- 
sarium clericorum, a. v. haec norma non permittit inducere domicilium 
necessarium quod neque quoad genus (domicilium necessarium non 
mutuatum) neque quoad speciem (domicilium necessarium ratione ad- 
seriptionis) designatur in canonibus qui de domicilio in generali agunt. 

Quis est sensus canonis 111 ? Canon statuit institutum incardina- 
tionis, quo clericis impossibile redditur ut sint, sieut contingere potest 


! Titius qui Romae degens per procuratorem possessionem cepit benefie 
residentialis Mantuae, sed adhue remanet Romae, a momento captionis possessionis 
habet obligationem residendi Mantuae (a. v. in terminologia Michiels et aliorum : 
Mantuae habet residentiam necessariam seu lege statutam), sed' non aequisivit 
domicilium. Acquirit domicilium Mantuae, si ibi adveniat et commoretur cum animo 
perpetuo manendi. Haec duo facta, commoratio et animus perpetuo manendi non 
coneurrunt cum sola obligatione residendi, sed saepe concurrunt cum actibus, quibus 
aliquis adimplet hanc obligationem. 

? Michiels, o. c. 
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cum laicis, absque Ordinario proprio, cui sunt subditi generaliter seu 
ad modum eorum qui in territorio alicuius Ordinarii domicilium habent 
aut quasidomicilium. Bonum regimen Ecclesiae et status clericorum hoc 
enixe commendat. Si autem pro clericis subiectio ad Ordinarium rege- 
retur solo instituto domicilii et quasidomicilii, non tam raro contin- 
geret ut aliquis clericus esset nulli Ordinario proprio subiectus ; imo 
clericus hoc posset ipse causare, actu suae voluntatis. Quapropter 
legislator pro clericis aliud adhuc creavit institutum iuridicum, vi cuius 
alicui Ordinario tamquam proprio subiiciuntur ; institutum scilicet 
adscriptionis seu incardinationis alicui dioecesi. Insuper legislator hoc 
institutum sie disposuit, normis quae habentur in canonibus 111-117 
et praecipue in canonibus 111 et 116, ut practice fieri nequeat ut ali- 
quis sit clericus saecularis quin nulli dioecesi adscriptus maneat. Ex 
contextu apparet verba ultima canonis 111, $ 1: «ita ut clerici vagi 
nullatenus admittantur» habere sensum: «ita ut non dentur cle- 
rici, qui non habent proprium Ordinarium cum ad nullam. pertineant 
dioecesim saltem ratione adscriptionis ». Nulla datur ratio admittendi 
adscriptionem ad dioecesim secumferre, ut clericus in hac dioecesi ac- 
quiret aut retineat domicilium, sive liberum sive necessarium. Adscrip- 
tio seu incardinatio constituit relationem alterius specie? iuridicae. 
Evidens est clericos saepe habere domicilium in dioecesi incardinatio- 
nis. Sed non quia incardinatio causat domicilium, sed quia natura rei 
incardinatio saepe coniuncta erit cum factis, quibus vi canonis 92 acqui- 
ritur domicilium. Sed tale domicilium est domicilium ordinarium et 
non necessarium. 

. In abstracto legislatio Codicis in hac re duplici modo posset 
intelligi : 

1. Institutum iuridicum quod vocatur clerici ad determinatam 
dioecesim adscriptio, ad clericos saeculares quod attinet, viget loco 
instituti iuridici, quod vocatur domicilium et quasidomicilium. Quaprop- 
ter, canones 92-95 non applicantur clericis saecularibus. Ipsi reguntur 
solo instituto speciali, pro ipsis apposite creato. Quare, clerici carent 
domicilio aut quasidomicilio ; ad boe non sunt capaces. 

2. Canones 111-117 statuunt aliquod institutum iuridicum, quo 
clerici saeculares modo speciali ligantur relatione subiectionis alicui 
Ordinario loci, sed hoc institutum viget simul cum instituto iuirdico 
domicilii. Clerici possunt habere, independenter ab incardinatione in 
aliqua dioecesi, domicilium vel quasidomicilium, sive in eadem dioecesi 
sive in alia dioecesi. Haec duo instituta iuridica vigent independenter 
ab invicem, quia agunt de rebus iuridice diversis. Clerici huiusmodi domi- 


/ 
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cilium vel quasidomicilium habent in aliqua dioecesi, quoties relate ad 
hanc dioecesim, sive sit dioecesis incardinationis sive non, ponunt actus 
quibus quilibet fidelis acquirit et retinet domicilium vel quasidomici- 
lium !. 

Mihi videtur canones 111-117 secundo modo esse intelligendos. Et 
quidem propter sequentes rationes : 

1. Institutum incardinationis et instiutum domicilii non se invi- 
cem excludunt ad applicationem quod attinet ad eanden personam. Sicut 
nihil impedit quominus laicus habeat plures ordinarios proprios, quia 
potest habere duo domicilia, aut domicilium simul cum quasidomicilio 
vel cum quasidomiciliis pluribus, ita nihil in iure obstat quominus cle- 
ricus habeat duos ordinarios proprios, unum ratione domicilii et alium 
ratione incardinationis. In Codice sufficienter est determinatum in qui- 
bus actibus seu materiis clericus regitur ab Ordinario proprio ratione 
incardinationis et in quibus regitur ab Ordinario proprio ratione do- 
micilii, si casu hoc habeat in dioecesi in qua non est incardinatus. 
Sane, aliqua difficultas oriri forsitan potest, sed hoc fieri etiam potest 
cum laico habente duos Ordinarios proprios ratione domicilii vel quasi- 
domicilii. Si autem haec duo instituta iuridica non se excludunt et Codex 
nullibi statuit clericum non posse habere domicilium vel quasidomicilium 
acquirendum ad normam canonum 92-95, videtur sequi clericum esse 
capacem acquirendi domicilium ordinarium eodem modo ac alii fideles. 

2. In Codice nihil habetur quod nobis permittit tenere clericum 
non posse habere domicilium paroeciale. Adscriptio de qua est sermo 
in c. 111 et seqq. non respicit nisi dioecesim ; nullatenus paroeciam. Cle- 
ricus dioecesi florentinae adscriptus et commorans cum animo perpe- 
tuo manendi in paroecia S. Marci Florentiae, videtur habere domici- 
lium paroeciale in hac paroecia. Ut hoc negetur non sufficit ratio «ipse 
est adscriptus dioecesi florentinae ». Si autem habet domicilium in aliqua 


1 Remigius sacerdos, dioecesi viennensi adscriptus, ab Ordinario viennensi, 
consentientibus aliis Austriae episcopis, Romam mittitur, ubi simpliciter seu ad 
tempus indefinitum instituitur rector collegii sacerdotum studentium. Remigius Ro- 
mae commorari incipit. Constantius, eidem dioecesi adscriptus, eodem modo consti- 
tuitur director alicuius instituti interdioecesani ; qua de causa definitive habitare 
incipit in civitate et proinde in dioecesi Innsbrück. Hi duo sarcerdotes remanent 
adscripti dioecesi viennensi, sed acquirunt domicilium respective Romae et Inn- 
sbrück, ita ut teneantur in hisce locis servare leges particulares tamquam incolae 
(e. 13, $ 2). Viennae autem non retinent domicilium, ad normam canonis 95. 
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paroecia ad dioecesim floretinam pertinentem, etiam habet domicilium 
in dioecesi, cuius paroecia est pars. Deinde nulla datur ratio dicendi 
aliquem clerieum posse habere domicilium paroeciale in paroecia perti- 
nente ad dioecesim suam ratione incardinationis, sed non in paroecia 
pertinente ad aliam dioecesim. Ex quo proinde patet clericum posse 
habere domicilium in alia dioecesi quam in qua est incardinatus. 

3. Confirmatio huius doctrinae iuridicae invenitur in modo pro- 
cedendi S. Sedis occasione divisionis alicuius dioeceseos. Ad obtinendam 
assignationem sacerdotum ad hanc vel illam partem seu hanc vel illam 
novam dioecesim statuitur: quantum ad clericos ad dioecesim nunc 
dismembrandam adscriptos haec valebit norma: ipsi pertinebunt ad 
dioecesim vi dismembrationis oriundam, in qua momento quo divisio 
incipit valere habent domicilium. Hic supponitur sacedotes habere domi- 
cilium quod est distinctum ab adscriptione ad dioecesim. Secus omnes 
haberent idem domicilium, scilicet in tota dioecesi dismembranda, et 
norma indicata nihil efficeret; non distingueret coetum a coetu 1. 

Sie pervenimus ad conclusionem probatam tribus contentam capi- 
tibus: domicilium clericorum necessarium 1. nullatenus admittitur in 
Codice, ne implicite quidem; 2. Codicis silentio in canonibus 92-95 
fortiter excluditur; 3. induceret exceptiones inutiles et propterea no- 


civas. 


1 Quo iure auctores in hac quaestione invocant interpretationem authenticam 
datam die 24 Tulii 1939, ad hane canonem, 111 § 2, me prorsus latet. Interpreta- 
tionis textus enim agit de incardinatione personae laicae, quae tonsuram accipit 
a proprio Ordinario, i. e. ab Ordinario dioeceseos in qua habet domicilium momento 
ordinationis, sed ordinatur in servitium alius dioeceseos. Interpretatio statuit huiu- 
smodi clericum hoe actu adscribi huic alii dioecesi. De domicilio nihil statuitur, ne 
implicite quidem. Utrum huiusmodi tonsuratus domicilium retineat in dioecesi 
in qua illud.habet momento tonsurae receptae, dependet a suis actibus. Quamdiu 
post tonsuram acceptam ab hae dioecesi non discedit cum animo non revertendi, 
ad normam canonis 95 recte interpretatam (reditus transitorius e. g. visitandi pa- 
rentes vel ferias faciendi causa non est actus revertendi de qua agit c. 95), ipse re- 
tinet in ea domicilium. 

Communiter huiusmodi iuvenes clerici, studii causa degentes in seminario 
dioecesano in dioecesi cui sunt incardinati, in domo parentum retinet domicilium ; 
etiam si sint maiorennes. Nam communiter usque. ad diem quo definitive incipiunt 
habitare ratione officii, laboris et similium, ipsorum domus paterna manere solet 
domus propria, ubi sunt redituri quoties nihil aliud illos in alio loco retinet, 
e. g. tempore vacationum scholasticarum ; ubi etiam simpliciter essent redituri, si 
non essent prosecuturi vocationem sacerdotalem, etc. 
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Domicilium necessarium religiosorum. 


Etiam quoad domicilium religiosorum necessarium valet: silen- 
tium Codicis in cc. 92-95 iam praebet gravissimum argumentum contra 
sententiam quae illud admittit tamquam in Codice contentum. Hic enim 
non habetur merum silentium. Canon 93 tacet, etsi expresse et expli- 
cite agit de domicilio necessario. Neque hoc silentium tribui potest inad- 
vertentiae similive causae, quia redactores Codicis non potuerunt non 
attendere ad hane quaestionem. Cognoscebant doctrinam auctorum ; 
cognoscebant textus iuris authenticos circa hanc materiam, e. g. Con- 
stitutionem « Impositi nobis» Benedicti Papae XIV, promulgatam die 
17 Februari 1747. 

Cum autem simul constet et pacificum videatur nobis non licere 
admittere domicilium necessarium pro iis, pro quibus Codex hoe expresse 
non statuit, ne implicite quidem !, — domicilium necessarium enim 
est aliquod institutum iuridieum eaceptionale — sequitur religiosos 
non habere domicilium necessarium. Demonstrare autem canones, quos 
auctores tamquam canones domicilium necessarium religiósorum admit- 
tentes afferunt, ut doctrinam probent, revera, non probare id ad quod 


1 Hane normam Michiels adducit et applicat, ut probet suam sententiam et 
nostram: «religiosus non habet domicilium necessarium ». O. c. Cap. I, Sectio II, 
Ste in fine. 

Non autem intelligimus, quare Michiels hoc principium e deposito suo princi- 
piorum proferat illudque valere faciat in hac materia (domicilium religiosorum ne- 
cessarium) et idem principium iners relinquat in abscondito sui depositi et ignorare 
fingat in alia re, quae tamen sub aspectu de quo agitur est eadem, scilicet de 
domicilio necessario incarceratorum (0. c., p. 179, a). 

Idem principium applicatum etiam hie auctorem impedisset ne doceret incar- * 
ceratos habere (imo indubitanter habere) domicilium necessarium in loco carceris. 
Certum enim est Codicem. eodem modo tacere de domicilio necessario incarceratorum 
et de domicilio necessario religiorosum. Quare igitur auctor hoc principium quod 
exaltat ut generale et indubitatum illic applicat et hic abscondit ? Principia generalia 
et indubitata non sunt media quae interpres ad libitum seu ad suum beneplacitum 
adhibere potest vel dissimulare, prout ad hane vel aliam cupit pervenire sententiam. 

Sane, nullatenus intendo dicere auctorem huiusmodi errore perpetrasse ex 
certa malitia. Huiusmodi errores sunt potius consequentiae methodi erroneae, qua 
interpres non incipit a textu fontium et absque praeiudiciis ex ipsis deducit ius vi- 
gens, sed incipit e. g. a iure veteri, a priori volens omni vi hoe ius servare. Hic status 


mentis conducit ad non videnda principia quae sunt sententiae praedilectae et prae- 
conceptae contraria. 
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afferuntur non possumus, quia hi auctores nullum afferunt canonem. 


Quid autem est ius vigens relate ad religiosos ? Semel admisso et 
probato religiosos non habere domicilium necessariwm, duo remanent 
possibilitates : 1. religiosi habent domicilium et quasidomicilium com- 
mune, sicut omnes baptizati de quibus canon 93 non agit; 2. religiosi 
non habent domicilium et quasidomicilium, sed quoad eorum  rela- 
tiones iuridicas ad locorum superiores alio reguntur instituto iuridico ; 
alis normis. | 

Ratio qua multi auctores tam veteres quam hodierni tenent reli- 
giosos non posse habere domicilium ordinarium seu voluntarium, seili- 
eet: quia ad hoe requiritur animus perpetuo manendi, numquam 
mihi visa est eminere soliditate. Etenim, praeprimis ad domicilium et 
quasidomicilium acquirendum non semper requiritur animus manendi, 
cum domicilium etiam acquiritur mera commoratione protracta per 
temporis spatium lege determinatum. Commorationem protractam etiam 
per decem annos apud religiosos non tam raro contingere notissimum 
est!. Deinde quid dicendum de ratiocinatione quae fundatur in asser- 
tione religiosos non habere voluntatem ? Ni fallor, haec ratiocinatio 
nititur conceptui minus exacto circa causam domicilii ; conceptui qui 
oritur eo quod eius fautores nimis premunt singula verba et non atten- 
dunt ad totum complexum qui habet sensum suum iam notum ex 
historia huius instituti. Iam electio verbi « animus » prae verbo « vo- 
luntas » innuit hic proprie non agi de actu voluntatis formali et ex- 
plicito, cadente in perpetuitatem | commorationis. Animus in textu 
legis potius designat statum mentis. Animum perpeto manendi si ni- 
hil inde avocet habet ille, qui in loco commorari incipit definitive 


1 Multi sunt religiosi qui per plus quam decem annos in eadem domo aut in 
eadem dioecesi commorantur ; innumerabiles sunt ii, qui per maiorem anni partem 
in eadem domo vel in eadem dioecesi commorantur. Quapropter etiam admisso 
religiosos non posse agere cum animo manendi, adhue non sequitur religiosos non aut 
nonnisi valde exceptionaliter habere domicilium vel quasidomicilium. Et hoc domici- 
lium non est necessarium, sed liberum. Qui enim ponit acetum, quo vi canonis 92 
acquirit domicilium aut quasidomicilium, acquirit domicilium vel quasidomicilium 
liberum, ordinarium, non necessarium, etiamsi hoe actus ponat ex obedientia. Hoc 
enim domicilium non imponitur personae a lege seu a iure. Obedientia imponit 
obligationem commorandi. Lex autem adnectit huiusmodi commorationi effectum 
juridicum, scilicet acquisitionem domicilii. Domicilium necessarium e contra est domi- 
cilium quod ipsa lex causat in aliqua persona independenter a suis aetibus. 


242, L. BENDER 


seu absque voluntate qua suam commorationem restringit ad determi- 
natam periodum. 

Porro, dependentia religiosorum a superioribus non impedire 
videtur quominus ipsi habeant hunc animum. Religiosus qui, obe- 
diens praecepto sui superioris, simpliciter commoratur in aliquo loco 
et domo, videtur habere illum animum, de quo est sermo in canone 
92 § 1. Si autem ab initio constet commorationem vi praecepti a supe- 
riore dati esse iam restrictam ad aliquod tempus sed ultra dimidiam 
anni partem, e. g. quia religiosus mittitur ad studium peragendum per 
paucos annos, religiosus videtur in hoc loco commorari cum animo ma- 
nendi ibi ad maiorem anni partem, nisi aliquid inde avocet. « In aliquo 
loco commorari cum animo peretuo manendi si nihil avocet » vide- 
tur habere sensum : «in hoc loco constituere locum definitivae habita- 
tionis ». Hoc faciunt religiosi sicut et alii, sed quilibet suo modo. Reli- 
giosi hoc faciunt in dependentia a suis superioribus et alii aliter. 

Haec autem non sufficiunt ad probandum religiosos esse capaces 
habendi domicilium non necessarium seu voluntarium. Fieri enim po- 
test ut in iure Codicis totum institutum domicilii non applicetur reli- 
giosis, sed aliud institutum iuridicum pro ipsis valeat loco domicilii. 
Cum Michiels tenemus revera in iure Codicis religiosos non regi instituto 
domicilii. Aliis legibus determinatur qui sint religiosorum Ordinarii 
locorum proprii et parochi proprii, quibus, nisi pro aliqua re aliquid 
aliud iure caveatur, sunt subiecti simpliciter seu eodem modo quo domi- 
cilium habentes sunt subiecti Ordinario et parocho loci, in quo habent 
domicilium +. Religiosorum Ordinarius loci vel parochus proprius 
est Ordinarius vel parochus loci in quo sita est domus, ad cuius fami- 
liam religiosi pertinent. 

Religiosus igitur non habet domicilium vel quasidomicilium et 
tamen non est vagus neque peregrinus in dioecesi et in paroecia in 
qua actu commoratur manens adscriptus domui suae sitae in alia 
dioecesi vel paroecia. Ratio est quia totum institutum, vi cuius aliquis 
est peregrinus vel vagus, religiosis non applicatur. 


Quasidomicilium necessarium. 


Legimus apud Michiels?: «in doctrina et iurisprudentia ante- 
codieiali communiter admittebatur quasidomicilium necessarium, non 


* In quibus actibus religiosus est subiectus Ordinario loci aliis legibus regi- 
tur, quae praecipue canonibus Libri II, Partis II «De religiosis » continentur. 
* Michiels, o. c., Cap. II, Sectio II, $ 4. 
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solummodo mutuatum .... sed etiam personale necessarium... In 
Codice nullibi fit mentio de quasidomicilio necessario. Inde sat acris 
inter commentatores controversia ». l 

Haec conclusio sane non expectaret interpres qui cognoscit nor- 
mam ab ipso Codice statutam «si qua ex ceteris disciplinaribus legibus 
quae hucusque viguerunt nec explicite nec implicite in Codice continen- 
tur, ea omnem vim amisisse dicenda est». Nulli dubio obnoxium esse 
potest institutum de quasidomicilio regi legibus disciplinaribus. Neque 
unus invenietur canonista qui in dubium vocat assertionem : id de 
quo nulla mentio fit in Codice, ne implicite quidem, in Codice neque 
explicite neque implicite continetur. Conclusio simplex et limpida est : 
ergo quasidomicilium necessarium sub iure Codicis non amplius viget. 

Praeprimis haec simplex argumentatio ex can. 6, n. 6 valet pro 
quasidomicilio non mutuato seu personali. Cum nec de domicilio 
necessario personali nec de quasidomicilio personali unquam fiat 
mentio in Codice et ne unus canon a canonistis adduci possit in quo 
saltem implicite tale domicilium vel quasidomicilium statuitur, sana 
interpretationis methodus ducit ad conclusionem : non amplius viget 
quasidomicilium necessarium personale. Legislator proprie statuit nor- 
mam canonis, 6 n. 6, ut possit mere tacendo nobis dare certitudinem 
aliquod ius vigens ante Codicem, sub Codice non amplius vigere. Utili- 
tas Codicis valde diminuitur, si in quolibet casu quo ipse non statuit 
aliquod ius, interpretes privati incipiant in dubium vocare utrum hoc 
ius adhuc vigeat vel propria auctoritate docere hoc ius non esse sup- 
pressum. Interpretes sic procedentes partem agunt legislatoris. Eos re- 
vera hoc agere iam manifestatur quia in hac re appellant ad canonem 
20. Hic enim canon agit de sic dicta lacuna legis seu de defectu normae 
iuris in casu. Defectui legis supplere autem non est officium interpre- 
tis privati. Nam defectui supplere est condere ius, saltem pro hoc casu. 
Condere autem ius est actus potestatis, qua carent interpretes privati. 
Agere vi canonis 20 potest iudex, dando interpretationem authenticam 
valentem pro hoc casu, ut apparet ex canone 17, $ 3. 

Dixi: argumentatio e canone 6 n. 6 praeprimis valet de quasido- 
micilio necessario personali, cum nec de tali quasidomicilio sicut nec de 
domieilio iam secundum speciem considerato, distincto scilicet a domicilio 
vel quasidomicilio necessario mutuato tamquam ab alia specie, ulla 
in Codice fiat mentio. De quasidomicilio necessario mutuato aliqui 
saltem aliquod vestigium designare conati sunt dicentes in canone 93 
$ 1 legislatorem non loqui quidem nisi de personis quae necessario reti- 
nent aliorum domicilium, sed hoc esse intelligendum etiam de quasidomi- 
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cilio. Haec autem ratiocinatio est debilissima, ne dicam nullius valoris. 

1. Supponit constitutionem quasidomicilii necessarii implicite com- 
tineri in constitutione domicilii necessarii. Sed haec est assertio quae 
omnino peccat contra normas interpretationis solidae. Quasidomiciliuna 
est entitas iuridica rite distincta a domicilio. Hoc iam in generali, Num- 
quam aliquid quod statuitur de domicilio interpretes trahunt etiam ad 
quasidomicilium. Hoc maxime valet de materia canonum 92-95. Im 
istis canonibus enim quasi cum anxiosa explicitate legislator semper 
nominat utrumque quoties intendit utrumque, ut patet ex c. 92, 
$ 3; 0.94, $ 1; c. 95. In c. 93 non nominat nisi domicilium. Ex hoc 
merito deducitur legislatorem hie intendere legis statutum restringere 
proprie ad domicilium et nullatenus extendere ad quasidomicilium, 

2. Dicta ratiocinatio procedit a supposito quod suppressio quasi- 
domicili necesarii mutuati duceret ad aliquod ius vigens, quod evi- 
denter est contra mentem legislatoris ideoque non est eius voluntas 
lege manifestata. Eadem ratio iuris, eadem utilitas exigit ut personae, 
de quibus agit canon 93, § 1 retineant quasidomicilium personae a 
qua dependent, casu quo haec carens domicilio non habet nisi quasido- 
micilium. 

Contra hoc notandum est quod necessitas quasidomicilii necessarii 
mutuati est valde dubia; eiusque utilitas exigua. Personae enim de 
quibus agit hic canon 93, $ 1 possunt habere propriwm quasidomicilium, 
quod communiter ipsis sufficit. Saepissime hoc quasi domicilium pro- 
prium erit idem ac quasidomicilium personae a qua dependent, cum ha- 
bitent in eadem domo. Valde verosimile est legislatorem pervenisse ad 
supprimendum tacendo quasidomicilium necessarium mutuatum, quia 
utilitas eius est nimis exigua, ut opportune in iure retineatur tamquam 
exceptio a lege generali ne ius fieret magis complexum absque propor- 
tionata utilitate. 

Notandum insuper est quod domicilium est aliquid sat stabile et com- 
munissime una persona unum tantum habet domicilium. Quasidomici- 
lium e contra facile mutatur ideoque subest continuae mutationi. Etiam 
una persona facile habere potest duo quasidomicilia. Oriretur quaestio 
utrum tune personae dependentes haberent etiam duplex quasidomici- 
lium necessarium an unum tantum et tune quale? hoc vel illud ? 

Dantur igitur plures rationes sat obviae quibus legislator per- 
venit ad supprimendum quasidomicilium mutuatum. Ex hoc tune se- 
quitur nullam dari rationem quae permittit ut interpres privatu reisi- 
ciat explicationem canonis 93 $ 1 quae nititur ipsis canonis verbis im 
sensu proprio, et amplectatur interpretationem quae extendit legena 
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necessarium. personale neque quasidomicilium necessarium quodcum- 


que. Codex in hac re praebet ius magis simplex et facilius cognosci- 
— bile. quam vigebat antea. Est beneficium non parvi valoris. Non licet 
nos hoc penser iterum privare interpretationibus indebitis. 
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THE LEGAL VALIDITY OF THE PAPAL ELECTORAL PACTS 


The utilization in 1059 of the existing organization of the Roman 
clergy, primarily for the purpose of creating an electoral machinery 
and secondarily for providing the pope with a permanent body of coun- 
sellors1, was at the time a step that was, if not dictated, at least im- 
peratively suggested by the governmental exigencies of the papacy 
itself. The creation of this electoral and senatorial body in which Car- 
dinal Humbert was particularly instrumental?, entailed no doubt 
disadvantages the full implications of which may not have been ap- 
parent to everyone at once. From the strictly «constitutional point 
of view, the sole right and duty of the cardinals was the election of the . 
future pontiff, but by virtue of the demands of a highly complicated . 
governmental machinery they steadily assumed also the role, not in- 
deed on a constitutional basis, but on that of a de facto practice, of 
papal advisers in the manifold questions affecting the pope as monarch 
of the body of the faithful 3. This role the cardinals exercised in their 
more or less regular meetings with the pope: the consistory came to 
oust the local Roman synod and grew, so to speak, into the papal 
cabinet +. 

But the lack of a constitutional and legal arrangement concern- 
ing the mutual relationship between pope and cardinals should not 
conceal the fact that the cardinals took an ever increasing share in 
the pope's government, with the consequence that out of the papal 
need for an advisory body there grew on the other hand a custom that 


1 Mon. Germ. Hist., Constitutiones, i.no.382, pp. 539-40. 

? See A. Michel, « Humbert und Hildebrand bei Nikolaus II» in Festschrift 
für G. Schreiber (= Hist. Jahrbuch, lxii, 1958), pp. 143 ff. 

* For further details efr. W. Ullmann, The Growth of Papal Government in the 
Middle Ages (London, 1955), pp. 319-25, with further literature. 

4 For the Byzantine model of Constantine’s Sacrum Consistorium see G. Ostro- 
gorski, Geschichte des byzantinischen Staates (Leipzig, 1940), p. 20. 'The allegorical 
expression that the cardinals formed «pars corporis papae » originated with the 
imperial decree of Arcadius and Honorius (Cod. Just. IX. viii.5) in which the 


Roman senators were said to be « pars corporis nostri (scil. imperatoris) ». Cfr. alse 
ibid., XII. i. 8. 
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the cardinals be at least consulted on the major issues of papal policy. 
This virtually unchallenged participation of the cardinals in papal 
government was indeed the consequence of the multifarious demands 
made upon the nerve centre of the Christian body politic, but at 
the same time also accounted for the latent tension between pope 
and cardinals. Precisely because there was only a clear definition of 
cardinalitian rights and duties when there was no pope — that is, 
in the case of a papal vacancy — and because paradoxically enough 
there was no definition of their rights and duties vis-à-vis a reigning pope, 
a conflict between pope and cardinals was at all times a contingency. 
That the cardinals were anxious to turn the practice of participating 
in the pope’s government into a constitutional right, fixed by a con- 
stitutional law, is, from their own point of view, understandable ; on 
the other hand, that the popes resisted the cardinalitian ambition, is 
equally understandable. The latent tension within the curia resolved 
itself into monarchy versus oligarchy. Had the cardinals’ participation 
become one of right, it would severely have impinged upon, not only 
the concept of papal monarchy, but also upon the actuality of this 
monarchy. The problem was not consequently one of a mere constitu- 
tional character, but, more importantly, also one of a dogmatic nature. 
The most promising way to secure the cardinals’ constitutional parti- 
cipation in Church government was on the occasion of the election of 
a new pope: the electing cardinals in their function as electors, could 
bind each other to agree on certain points in case one of them were 
elected pope and in this way they could impose quite formidable restric- 
tions on the monarchic exercise of the papal government by the future 
pope. 

Considering therefore — and leaving aside the details of the inter- 
vening period — the relations between popes and cardinals in the mid- 
thirteenth century ?, it is highly significant that Gregory X ‘at the 


5 Cfr., inter alia, J. B. Sägmüller, Die Stellung und Tütigkeit der Cardindle bis 
Bonifaz VIII (Freiburg, 1896); idem in Theologische Quartalschrift, 1xxx (1898), 
pp. 596 ff.; 1xxxiii (1901), pp. 45 ff.; Ixxxviii (1906), pp. 595 ff. ; C. Wenck in 
Göttinger Gelehrte Anzeigen., 1900, pp. 139-75 ; art. «Cardinal» in Dict. Droit Ca- 
nonique, ii. 1310 ff. ; B. Sütterlin, Die Politik Kaiser Friedrichs II. und die rómi- 
schen Kardinäle (Heidelberg, 1929); J. Lulvès, «Die Machtbestrebungen des 
Kardinalskollegiums gegenüber dem Papsttum » in Mitteilungen des oesterr. Instituts 
für Geschichtsforschung, xxxv (1914), pp. 455 ff.; V. Martin, Les cardinaux et la 
curie (Paris, 1930); and so forth. 
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second Lyons Council promulgated Ubi periculum which exhaustively 
dealt with the procedure to be adopted in papal elections. What ap- 
pears most symptomatic is that this decree was issued in a Council 
-— «hoe sacro concilio approbante » — which might well indicate that 
the pope wished to exclude himself as the sole legislative agency and 
throw the burden upon the Council itself; on the other hand, it may 
also not seem unreasonable to suggest that in view of the stipulations 
concerning the cardinals, any resistance on their part could be expec- 
ted to be suppressed by the other members of the Council. The 
prohibition that the cardinals must not, on the occasion of an 
election, enter into any pacts, conventions, treaties, and so forth, and 
the declaration that such compacts are to be null and void, even if 
solemnly confirmed by oath, are no less significant, and bearing in 
mind the later development, this section of the decree reads like a pro- 
phetic anticipation of things to come. Although no evidence has emerged 
which would prove that already in the second half of the thirteenth 
century the cardinals had entered into such pacts during an election pro- 
cedure, this possibility indeed cannot be entirely dismissed, if due regard 
is had to the concise and pregnant wording of the decree itself. 
Nevertheless, there was still left a loophole. If the cardinals were 
forbidden to enter into binding obligations during an election, it might 
still be possible to say that, apart from this specific occasion, the col- 
lege of cardinals could during a vacancy exercise that kind of legisla- 
tive authority which was properly the pope’s. Consequently, and in cir- 
cumvention of Ubi periculum, the cardinals could have issued a decree 
in which their constitutional participation in the pope’s government 
was laid down. At the turn of the thirteenth and fourteenth centuries 
and quite especially after the stormy pontificate of Boniface VIII 
there was noticeable particularly amongst cardinals who were profes- 
sional canonists?, the view that during a vacancy it was the college 
of cardinals that exercised papal jurisdiction. It was a view which could 
never become the law, however much it was propagated with an inge- 
nious array of arguments, because Clement V in Ne Romani”? unam- 


* See especially B. Tierney, The Foundations of Conciliar Theory (Cambridge, 
1955), pp. 150 ff.; 184 f. The tract of Augustinus Triumphus De potestate collegii 
mortuo papa directly bears upon this question: ed. in R. Scholz, Die Publizistik 
sur Zeit Philipps d. Schónen (Stuttgart, 1903), pp. 501-8. 

* About the origin of this decree see E, Müller, Das Konzil von Vienne : 1311-1312, 
Seine Quellen und seine Geschichte (in Vorreformationsgeschichtliche Forschungen, ed. 
H. Finke, vol. xii) (Münster, 1934), pp. 642 ff. ; about the views of Durantis, ibid., p.596. 
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biguously and unequivocally declared that the college of cardinals did 
not exercise papal jurisdiction during a vacancy. Hence both avenues 
were barred to the cardinals if they wished to secure a constitutional 
foothold for participating in the pope's government — to turn, in 
other words, the papal monarchy into an aristocratic oligarchy. 
When at Avignon the consistory acted constitutionally as the sup- 
reme court of appeal with the consequence that the important and 
high-level judicial business was transacted within this assembly of 
pope and cardinals, the latter's aspiration to have a share in the pope's 
government was considerably nearer to realization. There. can, in 
fact, be little doubt that at Avignon the oligarchie tendencies of the 
college of cardinals were given a strong stimulus?, in so far as 
the actual exercise of governmental functions, by virtue of the enor- 
mously increased scope and extent of government business, necessi- 
tated some form of «consultative » government, for which the consi- 
story provided of course the readiest instrument °. i 

It was in order to safeguard the oligarchic state of affairs and to 
perpetuate the oligarchic practice of government constitutionally, 
that on the occasion of the election of Innocent VI the cardinals 
drew up what became known as the first electoral pact (Wahlkapitu- 
lation), at any rate the first pact of this kind preserved. What is cer- 
tainly noteworthy is that this pact is both in its letter and in its 
spirit a clear violation of Ubi periculum — the only explanation for 
its conclusion one may find is that the practice of government had, in 


8 A proper appraisal of the rise of the cardinals must take into account Clement 
IV’s ruling that a cardinal-legate had ordinary jurisdiction: hence the death of 
the pope did not affect the legate’s jurisdictional powers. See Sextus : I. xv. 2. Ac- 
cording to canonistic doctrine only cardinals could be legati de latere, ‘because they 
formed « part of the pope's body », therefore overrode the jurisdiction of the legati 
nati and were, of course, superior to the nuntii. Cfr. the Speculator, Guilelmus Du- 
rantis, Speculum juris (ed. Frankfurt, 1592), I. i. De Legato, $ 3, n. 1, p. 30 con- 
eluding that « nee est eredendum quod ipsi (scil. cardinales laterales) aliter judicent 
quam ipse dominus papa judieaturus esset». 

? For details cfr. G. Mollat, «Le sacré Collège de Clément V à Eugène IV » in 
Revue d? Histoire Ecclésiastique, xlvi (1951), pp. 80 ff. ; and cfr. p. 593: «L'afflux 
des affaires soumises à la cour pontificale à la suite de la centralisation réalisée par 
les papes d' Avignon explique tout naturellement les innovations introduites. Les 
eardinaux eussent été submergés par la besogne qui leur aurait incombé ». The gov- 
ernmental ambitions of the cardinals at Avignon are only parallelled by their greed 
for material wealth, cfr. Mollat's exposition of their incomes, art. it., pp. 61 ff. 
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the opinion of the cardinals, already gone so long a way that it only 
needed a small step to turn this practice into law, in other words, 
to legalize it. It is significant that the very first stipulation concerns 
the creation of new cardinals: the future pope was not allowed under 
any circumstances to create cardinals unless their number had shrunk to 
16 and that he was bound by the «counsel and consent » of at least 
a two-thirds majority of the cardinals °. Equally, the deposition and 
excommunication of a cardinal by the pope depended upon the consent 
of the whole college for its validity !. Other provisions of this electoral 
pact were that the pope could not alienate any territory or city situa- 
ted in the papal state without the cardinals’ consent; that their 
right to half of all the papal revenues was established ; that the pope 
could not remit the tenths and the like without their consent and that 
the future pope promises not to impede the free deliberations of the 
college !?. 

These stipulations are not so revolutionary as they may at first 
appear, for what they embody was the actual state of affairs as prac- 
tised. For instance, their right to receive half of the papal income was 
given to them more than a generation before, by Nicholas IV and ap- 
pears here merely as a confirmation; the restrictive provision about 


19 See Raynaldus, Annales ecclesiastici, ed. A. Theiner (Bar-le-Duc, 1874), 
xxv. 540, ad annum 1352, n. 26: « Deliberatione plena habita pro bono publico, con- 
cordant omnes domini cardinales, nemine discrepante. In primis quod summus ponti- 
fex, Domino providente, creandus, nullo unquam tempore ex quavis causa procedat 
ad ereationem cardinalium nisi secundum modum et formam inferius denotatas, vide- 
licet quod non creet seu faciat aliquos cardinales donee numerus eardinalium venerit 
ad numerum sexdecim cardinalium, aliis qui essent supra numerum sexdecim de 
medio jam sublatis; et tunc assumat, si ei videbitur, tot quot ascendant ad plus 
usque ad numerum viginti et non ultra, praedictis sexdecim aut paucioribus, si forte 
tunc superessent, in viceno numero computatis. Quos quidem cardinales per papam 
creandos, ipse creare et ordinare habeat de omnium cardinalium tune superexisten- 
tium seu duarum eorundem corsilio et consensu ». For a discussion of this pact cfr. 
Mollat, cit., pp. 99 ff. 

11 Raynaldus, ibid.: «Item quod papa non procedat ad depositionem seu per- 
sonae captionem alicuius cardinalis sine consilio et consensu omnium fratrum, ne- 
mine discrepante, nec ad excommunicationem vel aliam censuram ecclesiasticam, ad 
suspensionem vocis vel consistorii seu portationis capelli, nec ad privationem, nec 
ad suspensionem beneficiorum ipsorum cardinalium sine consensu omnium fratrum 
aut duarum partium eorundem. Item quod papa nullo modo ponat manum in bo- 
nis quorumcumque cardinalium, eis viventibus vel defunctis ». 

13 Raynaldus, loc. cit. 
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alienation and so forth was surely only the formal declaration of the 
existing practice. What may appear new was the pope’s restriction of 
freedom to create new cardinals — how the Avignonese papacy pro- 
_ ceeded before this conclave is not yet quite established, but it is certain 
that some informal consultation had taken place between pope and 
cardinals prior to the actual creation 1%. Nevertheless, as I have said, 
both in the letter and in the spirit of Ubi periculum, this pact presents 
itself as a violation of a clear legal enactment. 

Although himself a party to this pact, Innocent VI declared it 
null and void in a bull — Ad perpetuam rei memoriam — issued on 30 
June 1353. His reasons were of a formal and of a substantial nature. 
Formally, the promise was inoperative because it contradicted the 
decree of Gregory X (Ubi periculum). As to its substance Innocent VI 
had no difficulty in showing that adherence to this compact would 
entail a drastic reduction of the pope's monarchic powers — the pact 
«in diminutionem et praejudicium plenitudinis potestatis ex ore Dei 
collatae soli dumtaxat Romani pontifici dignoscitur procul dubio re- 
dundare » — since a divinely conferred plenitude of power was here 
limited «ab homine ». At the same time it was plainly insane to main- 
tain that the Roman pope, the successor of St Peter and vicar of Christ, 
had not been called by Christ to exercise his full monarchic powers. 


13 The Ordo Romanus XIV (in Mabillon’s numeration) composed by Cardinal 
Gaietano Stefaneschi at Avignon would bear out this assumption. See cap. cxvi 
(PL. Ixxxviii. 1259): «Die Mercurii quatuor temporum dominus papa in consi- 
storio consuevit quaerere a cardinalibus an expediat fieri creationem novorum cardi- <“ 
nalium, faciendo ibi primitus aliqualem brevissimam collationem, quod expediat creare 
novos cardinales. Cardinales vero postea omres quilibet secundum ordirem suum 
consueverurt respondere et consulere an expediat fieri vel non. Quo facto, dominus 
papa consuevit dicere: ‘ Nos sequimur consilium dicentium quod fiat’ vel* non 
fiat’ … et ubi eligit viam quod fiant immediate, interrogat cardinales de quanto 
numero videtur eis faciendum. Quo responso per eos ut supra, dominus papa dicit 
‘ Nos sequimur consilium dicentium, quod fiant usque ad talem numerum ’. Deinde 
ibidem dicit: ? Cogitabimus et cogitetis de personis nominandis, et die Veneris pro- 
xima agemus super iis Deo dante ». On the occasion of the actual creation and after 
having heard the proposals of the cardinals the pope says: «Deo gratias, nos ha- 
bemus de personis concordiam omnium fratrum ». Cfr., furthermore, Mollat, art. 
cit., pp. 39 ff., and on the Ordo itself see M. Andrieu, Le Pontifical Romain au Moyen 
Age (Città del Vaticano, 1941), iii, 35 ff., and also W. Ullmann in Journal of Ec- 
clesiastical History, vi (1955), pp. 26 ff. (here also further literature). 
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Accordingly, and after having had consulted with «some » cardinals 
and jurists, the pope rescinded the whole compact r 

It was indubitably due to the energetic and unambiguous language 
of Innocent VI that no further electoral pacts were made in the foll- 
owing decades, that is, pacts which aimed at securing a « constitution- 
al» basis for an oligarchic form of government. The electoral pacts 
concluded during the Great Schism do not belong to this category !*, 
as they were exclusively concerned with finding ways and means of 
ending the Schism. Nevertheless, the pact concluded on the occasion 
of Innocent VII’s election (1404) caused some misgivings on his part, 
if the report of Dietrich of Niem is correct !, but the fundamental 
question as to whether a pact of this kind was at all legally per- 
missible, does not seem to have been ventilated !7. Apart from this 
it would be true to say, however, that the Great Schism itself was 
perhaps the most important causative agent for bringing the problem 
of the cardinalate so much to the fore, that it could almost be said 
that they (and not the popes) dominated the scene. Through the ada- 
mant attitude of the rival popes and their quite obvious unwilling- 
ness to take any effective steps towards ending the Schism, the always 
latent aspirations of the cardinals were given far more outlet than in 
more normal circumstances. There is little doubt, equally, that at least 
some cardinals were genuinely anxious in bringing to a close this tra- 
gedy — and the most readily accessible means of so doing was to bind 


14 The whole bull is printed in Raynaldus, Ann eccles., cit., ad annum 1358, 
n. 29 (ed. cit., pp. 561-2): Sollicitudo pastoralis officii. 

15 See also J. Lulvés, «Pápstliche Wahlkapitulationen » in Quellen und For- 
schungen aus italienischen Archiven und Bibliotheken, xii (1909), pp. 212 ff., at, p. 214. 

16 «At Innocentius per certos ambasiatores nonnullorum principum et per 
quosdam suos curiales fecit fieri scrutinium ibidem in Viterbio, an dictam unionem 
facere teneretur, ponens tunc in dubio quod, dum de electione ageretur in conclavi, ; 
omnino expediri decebat ; ex quo contra Innocentium curialium non modica orie- 
batur suspicio murmurantium invicem et dicentium, quod unionem revera facere 
nollet .... » quoted from M. Souchon, Die Papstwahlen in der Zeit des Grossen Schi- 
smas (Braunschweig, 1898), i. 81 note 1. 

17 For some doubts on the part or the cardinals of Benedict XIII’s adherence, 
cfr. Souchon, op. cit., i. 220 note 2. Petrus de Ancharano, the eminent canonist, gave 
several Consilia on the obligation of the cardinals arising from these electoral pacts, 
cfr. his Consilia (ed. Lyons, 1532), n. LXVI, fol. 115 vb-117rb ; n. CCLXXXI, fol. 
24vb-25rb ; and see Souchon, op. cit., ii. 241-56. Cfr. also Petrus de Ancharano’s 
gloss ad Sextum: De regulis juris, cap. 42 (ed. Bologna, 1583), pp. 605-7, n. 20. 
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. the future pope by delineating his course of action, once elected. It 
should be pointed out that none of the electoral pacts concluded during 
the Schism referred to the model of 1352 which feature only goes to show 
how much these pacts were prompted by the unusual and quite unprece- 
dented situation. What is remarkable is the acknowledgment by the 
Council of Constance that the pope was bound by his oath to imple- 
ment the pact: in its 87th Session the Council condemned Benedict 
XIII as a perjurus, because he had failed to act in accordance with 
the oath he had taken 18, 

This view expressed as it was by the most distinguished theolo- 
gians and canonists assembled at Constance, throws a very significant 
light upon the prevailing mentality : it was, in oblivion of the explicit 
enactment in canon law, obviously taken for granted that the car- 
dinals were legally entitled to limit the pope’s monarchic powers by 
imposing upon him restrictions. In a word, Constance was loyal to it- 
self, for this view was a manifestation of their own conciliarist theory. 
However much influence the wider conciliarist doctrines lost after the 
election of Martin V, the tension between pope and cardinals was not 
relieved. On the contrary, one might be tempted to say that by virtue 
of their close relationship with the popes during the recent schismatic 
times the appetite of the cardinals was whetted, and their aspirations 
received an invigorating lease of life. 

Whilst at the election of Martin V, for understandable reasons, 
no opportunity had offered itself to draw up a compact, on the next 
occasion, in 1481, the college of cardinals, for the first time since the 
termination of the Schism, proceeded to lay down restrictions upon 
the pope to be elected, restrictions which went further than those of 
1352, clearly the pattern for 1431. This pact demanded — in the fa- 
shion of the time — the «reformatio tam in capite quam in membris » 
through a General Council to be convoked by the pope and further pro- 
hibited that the pope moved the Roman curia without the consent of 
the cardinals; the stipulations of 1352 were repeated in somewhat 
accentuated form 1. That Eugenius IV cared nothing for this pact is 
well known: his attitude — as that of his successors Nicholas V and 


18 See von der Hardt, Concilium Constantiense (Frankfurt, 1699), iv. 1875 (the 
final condemnation of Benedict XIII); cfr. also ibid., pp. 970-1, 988. 

19 Printed in Raynaldus, Ann. eccl., cit., ad 1431, nos. 5-7; cfr. L. Pastor, 
Geschichte der Päpste, 2nd ed. (Freiburg, 1891), i. 232 ; Lulvès, art. cit., p. 214. 
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Calixtus III — was that of the true papal monarch, and it was probably 
due to this deliberate disregard of cardinalitian «rights» that the elec- 
tion of Pius II in 1458 was again preceded by a compact which reiterated 
in sharper measure that of 1431, adding the duty of the pope to con- 
tinue the war againts the Turks in accordance with the binding ad- 
vice of the cardinals ; the financial stipulations of the earlier compacts 
were tightened up — the pope had to pay any cardinal whose income fell 
short of the 4000 ducates, a monthly stipend of 100 ducates until 
the figure of 4000 was reached — and more so than before the papal 
monarchy was purely nominal. In order to prevent an escape from the 
obligations entered into, the elected candidate was to confirm the pact 
immediately after his election and in his function as pope, before the 
election was made public. Moreover, at least once year the assembled 
college of cardinals was to examine how far the pope had adhered to 
the pact, and if he was found.wanting he was to be admonished three 
times. What this really meant is not clear at all and was probably no 
more than empty threat palpably revealing their constitutional weak- 
ness and in fact enabling the pope to disregard the compact safely 20. 

In the immediately following conclave the cardinals agreed upon 
still more stringent restrictions. But the pope who emerged, Paul II, 
apparently troubled in his conscience about the obligatory charac- 
ter of the oath he had taken, took the way which seemed the only sen- 
sible one, that is, he consulted some eminent jurists. The reason why his 
immediate predecessors had not taken this step may well be that ca- 
nonistic scholarship did not on the whole favour the pure monarchie 
position of the pope, and the fact that a pope did consult canonists, 
would indicate that the tide was running in favour of the papal mo- 
narchy again 24. 

The two authorities approached were Bishop Teodoro de’ Lelli and 
the canonist Andreas de Barbatia. The Bishop's tract, written im 
1464, the year of Paul's election, has been edited by J. B. Sagmiiller 2 : 
his conclusion was that these electoral pacts were devoid of all legal 


20 For details see Raynaldus, ad 1447, 1455. 

21, For details see Raynaldus, ad 1464; furthermore, L. Pastor, 0p. cit., ii. 8 f. ; 
Lulvès art. cit., p. 215 f.; H. Jedin, Geschichte des ‘Konzils von Trient (Freiburg, 
1949), i. 66. About the papal « restoration » see the excellent pages in Jedin, pp. 16 ff. 

22 J. B. Sägmüller, Ein Traktat des Bischofs von Feltre und Treviso, Teodoro 
de’ Lelli, ed. in Supplement Helft of Rémische Quartalschrift (Rome, 1893). 
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validity. The opinion of the canonist, though sometimes referred to?3, 
has never been adequately examined: from the purely juristic point 
of view, Andreas de Bargatias’ Consilium stands on a higher plane 
than that of Lelli; it deserves all the greater attention as it clearly 
shows the change of opinionthat was taking place at that time, for 
some 16 years earlier he had written a long tract De praestantia cardina- 
lium, in which he warmly defended the rights of the cardinals against 
the popes; in particular he maintained in this tract that all the cau- 
sae majores or arduae (in accordance with the electoral pacts) have to 
be treated jointly by the pope and the cardinals, in other words, that 
in fundamental questions affecting the whole Christian body politic, 
the oligarchie form of government replaced the monarchic ?*. ` 

Andreas de Barbatia's argumentation appears firm and well knit 
together. His conclusion that these pacts display no validity is based 
upon a thorough knowledge of the law — not without reasons have 
his contemporaries styled him the utriusque juris monarcha — no less 
than on his mastery of juristic literature, and above all on a proper concep- 
tion of the papal office itself. At the same time it should be said that 
his Consiliwm is indicative of that malaise from which all contempo- 
rary scholarship was suffering, namely the almost endless citation 
ef authorities. Nevertheless, in agreeable contrast to other writings 
ef the time, his Consilium shows the infiltraton of the « humanistic » 
trend manifesting itself in reference to, and quotations from, Cicero, 
Virgil, Lucan, and so forth ?°. 

One of the main contentions current at the time and lending a sup- 
erficial force to the argument was that the cardinalate was an item 
of divine law ?$, a theory that was particularly in vogue in the mid- 


23 L. Pastor, op. cit., ii. 293 note 4; Lulvés, art. cit., p. 219 ; Jedin, op. cit., 
i. 68. 
24 The tract is edited in Tractatus universi juris (Lyons, 1549), xiii. 349 ff. 
Some of his points have been treated by me in South African Law Review, iii (1956), 
pp. 92 ff. For biographical details of Andreas de Barbatia, a layman, see J. F. Schulte, 
Geschichte der Quellen und Literatur des canonischen Rechts (Stuttgart, 1877), ii. 306- 
7; A. van Hove, Prolegomena ad Codicem Juris Canonici, 2nd ed. (Mechlin-Roma, 
1945), p. 500 (with further literature). 

25 I have used the edition of his Consilia, Venice, 1509, where the Consilium 
is the first printed occupying fol. 2ra-12vb. 

28 This point of view was very much propagated by Cardinal Johannes Mona- 
chus, see Sügmüller, Cardinäle, cit., pp. 211-15; Tierney, op. cit., pp. 183 f. 


256 W. ULLMANN 


dle of the fifteenth century through the influential writings of Cardinal 
Johannes de Torquemada 2’. Adreas de Barbatia would have none of 
this : according to him the cardinalate was wholly an item of positive- 
human law — «cardinalatus fuit inventus a jure positivo, ergo dicitur 
esse juris positivi » — for it was introduced by the papacy for some spe- 
cific and well-defined purposes, although «now » the cardinals non lon- 
ger fulfilled the role originally allotted to them. It is a historic fact that 
at the time of Constantine’s Donation there were no cardinals at all, 
and it was only afterwards in a special synod that Pope Silvester 
himself created them 28, a point of view derived from one of the spurious 
Symmachan decrees 29. This fact alone makes it evident that the cardi- 
nalate is an issue of human-positive law: « Ergo sequitur quod cardi- 
nalatus esse dicitur de jure positivo, ex quo fuit introductum. de jure 
positivo ». 

It might conceivably be objected that although the name of card- 
inal was introduced by positive law, the thing and the institution itself, 
the cardinals’ power and office, were of divine origin; and for this 
view some support might be derived from Innocent III’s Per Venera- 
bilem, in which the pope said that 


sunt autem sacerdotes Levitici generis fratres nostri, qui no- 
bis jure Levitico in executione sacerdotalis officii coadju- 
tores existunt 39, 


27 See his Summa de Ecclesia (ed. Venice, 1561), Lib. I, cap. 80-83, fols. 92- 
95v, where all the «reasons » for considering the cardinalate as an issue of divine 
law, are marshalled with his customary lucidity. It needs no longer to be stressed 
that most of the cardinalitian «rights » claimed, go back to canonists who were car- 
dinals (Hostiensis, Johannes Monachus, Zabarella, etc.). Andreas de Barbatia is ra- 
ther caustic about them: «quia erat cardinalis»; or «non est eredendum in eo, 
quia caro et sanguis sibi revelavit et non spiritus loquitur, et in causa sua non 
creditur », and many similar expressions. 

28 With a reference to Oldradus de Ponte’s Consilium 62 Andreas says: « Tem- 
pore quo Constantinus fecit donationem beato Silvestro, non erant cardinales, sed 
postmodum congregavit sinodum universalem, ubi introducti fuerunt cardinales, 
II qu. IV, c. praesul (II. iv. 2)». 

2 About the transmission see St. Kuttner, « Cardinalis: the history of a eano- 
nical concept » in Traditio, iii (1945), pp. 189 ff. 

8° Extra: IV. xvii. 13. For an allegedly similar view of John VIII cfr. G. Phillips, 
Kirchenrecht (Regensburg, 1864), vi. 68, 126, 256; Sägmüller, Cardinäle, pp. 5, 


8, 212. The genuineness of this so-called Constitutio de jure cardinalium by John VIIF 


has been impugned for the first time by Kuttner, art. cit., pp. 193-6, and with good 
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and it has been suggested that Innocent III had here in mind the car- 
dinals. If this were correct, then indeed they would derive their « po- 
testas et officium » from divine law, that is, from the Old Testa- 
ment ?!, no matter whether or not the name of cardinal actually occur- 
red. Andreas de Barbatia, however, rightly objected to this interpre- 
tation, since Innocent III only spoke in this place of the bishops, and 
not of the cardinals *, The opposite view can only be maintained as 
a result of a wrong interpretation of this decretal. It has always been 


| held that the term fratres nostri referred to bishops only, and not to 


cardinals, because the former, and not the latter, were the successors 
of the apostles, equals of St Peter and therefore of the pope, certainly 
with regard to the potestas ordinis 33. The appellation fratres nostri 
can therefore only apply to the cardinal-bishops, themselves a minority 
compared with the cardinal-priests and cardinal-deacons who «non 
potuerunt succedere in locum sacerdotum Leviticorum », but whom the 
pope may well address as « fratres ex quadam benignitate apostolica » 34. 
In any case, neither cardinal-bishop nor cardinalpriest or deacon would 
have the temerity of addressing the pope as brother %. Neither the 


reasons. Whether Innocent III relied on this or on the similar expressions of 
Bernard cannot be decided. Cfr. St Bernard, De consideratione, IV. iv (PL. 
elxxxii. 778) : Tuum est undecumque evocare et adsciscere tibi exemplo Moysi 
senes, non juvenes, quos tu nosti, quia senes populi sunt ». 

31 For Peter Damian’s point of view, see Ságmüller, op. cit., p. 211 and Tierney, 
op. cit., p, 183 note 4, although it is not quite accurate to say, as virtually all medieval 
canonists (cfr., e. g., the Speculator in his Speculum, ed. cit., De Legato : « cardinales 
enim sunt sacerdotes Levitici generis ») and the two modern authorities do that In- 
nocent III spoke of the cardinals as the successors of the Levitic priests ; cfr., fur- 
thermore, text; G. Phillips, op. cit., vi. 256 already doubted this interpretation. 

32 This whole argumentation might well have been directed against the letter 
of Eugenius IV to Archbishop Henry Chichele of Canterbury, see infra n. 70,... but 
Andreas does not mention this papal communication and he refers in a rather guarded 
manner to this view: « Et si quispiam non levis auctoritatis doctor dixit, Amice, 
licet quoad nudum nomen cardinalatus fuerit introductus a jure positivo, tamen 
eorum potestas et officium sunt de jure divino, hoc decidit textus d. c. Per Ven., 
$ rationibus .... » Cfr. with this diction that of Eugenius IV, infra n. 70. 

33 « Quinimo dico, quod loquitur (Innocentius) de episcopis, quod sie ostendo, 
nam illa verba ‘fratres nostri’ potius congruunt episcopis quam cardinalibus ... 
secundo, fratres papae proprie sunt episcopi... tertio, episcopi sunt equales papae 
quoad ordinem successorium, quia equales Petro quoad ordines... pari consortio 
honorem et potestatem acceperunt ». 

34 Fol.- orb. 


35 Fol. "ra. 
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primitive church nor any decretal would lend support to the view that 
the cardinalate was of divine origin. Quite the contrary is true: just 
as the Roman senate was an issue of positive law, so was the senate 
of the cardinals, and since the cardinalate is a human institution, it 
is wrong to say «quod de jure papa teneatur adhibere in arduis consi- 
lium cardinalium » ; it would, on the other hand, be accurate to say 
« quod Romani pontifices possunt extinguere cardinalatum, quia eius 
est tollere, cuius est condere» %. There is consequently no need at 
all for the pope to’ consult the cardinals in any business : although 
they are styled « pars corporis papae», this too is merely the effluence 
of human law: «non ex dispositione juris divini aut veteris aut novi 
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testamenti, sed ex dispositione juris positivi Romanorum pontificum » 97. 

The same conclusion may be reached by a different route, that is, 
by the adequate appraisal of the pope's monarchic function. Andreas 
begins this section by the statement that « potestas papae est amplis- 
sima .... facit enim tribunal unum cum Jesu Christo» — how should 
one then assume that he should be bound by the advice of the cardi- 
nals ? There is no council whose decrees are not subject to the pope’s 
veto — it is he who infuses binding power to conciliar decrees — a signi- 
ficant statement in the mid-fifteenth century — and how much more can 
this be applied to the college of cardinals : 


Ex quo infertur vera et indubitata conclusio quod cardi- 
nalatus receperit. esse et subsistentiam a papa, non poterunt 
cardinales praefigere legem papae. 


The Petrine commission, the true foundation of the papal monarchy, 
is all-embracing: «quia universaliter locutus est, nichil excepit (scil. 
Dominus) a jurisdictione Petri». In his exposition Andreas relies to 
a large extent on Innocent IV' s commentary ?? when he declares that 


36 Fol. 5va. 

37 Fol. 6vb. 

** Cfr. Innocent IV, Commentaria super libros quinque decretalium (ed. Frankfurt, 
1570), ad Extra : III. xxxiv. 8, fol. 430, n. 4: «Item ipse Petro et successoribus eius - 
dedit claves regni coelorum et ei dixit, ‘ Quodcumque ligaveris ...." Omnes autem 
fideles quam infideles oves sunt Christi per creationem, licet non sint de ovili eccle- 


siae, et sic per praedicta apparet, quod papa habet super omnes jurisdictionem et 
potestatem de jure, licet non de facto ». 
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Per illa verba « Quodcumque ligaveris ....» et « Pasce oves 
meas» Petrus et eius successores receperunt potestatem non 
solum super fidelibus, set etiam super infidelibus, juxta illud 
evangelicum Fiat unum ovile ...et sic papa omnia potest 
ut Deus excepto peccato. 


This correctly understood monarchic position of the pope manife- 
sting itself in his vicariate of Christ % and epitomized in the statement 
«unde omnia judicat et disponit prout sibi placet» excludes indeed 
any duty on the part of the pope to consult the cardinals. Both in the 
gospels ‘° and in the Acts # St Peter appears as the chief of the apo- 
stles and the only one to whom jurisdictional power was given *%. 

In his further argumentation Andreas de fBarbatia falls back on 
the old allegorical description of the pope as the source (the fons et ori- 
£0) of all Christian life: there are many branches of the tree, «set 
robur unum radice tenaci fundatur»; there are many rays, «set unum 
lumen »; there are many rivers, but only one source. « Unum tamen 


caput et una origo, una mater ecclesia copiosa fecunditatis » 4%. Hence, 
+ 


39 With a reference to Innocent III's «vicem non puri hominis, sed veri Dei 
gerens in terris», in Eatra: I. vii. 3. 

40 Matt. xvi. 19; xvii. 26-7. 

4t Acts, xi. 7L; xv. 07-11; ete. 

42 According to Andreas the «great sheet» («linteum ») in Acts xi. 5 symbo- 
lizes the « mundus cum hominibus diversorum situum, et manducare et occidere non 
erat aliud in Petro quam perversos mores rescindere », whilst in Matt. xvii. 27 the 
«hook » («hamus ») signifies the «jurisdictio qua Petrus praefuit aliis, quia hamo, 
i. e. ferro secantur carnes putridae ». Cfr. also St Ambrose in Gratian, XXIV. i. 8. 
That St Peter was the leading figure after the Ascension becomes quite ‘clear from 
Acts xv : « Petrus habuit principatum inter ardua ». Just as St Peter did not consult 
with anyone on this occasion so the pope has no obligation to consult the cardinals 
(fol. 5vb). Although St Peter did not personally intervene in every church, he ne- 
vertheless exercised a supervisory function over all churches : « Petrus non poterat 
exercere personam suam personaliter in omni ecclesia, sicut hodie etiam papa non 
ministrat in omni ecclesia, tamen quoad universalem administrationem Petrus 
impedivit se de universis, ut apparet in conciliis factis tempore apostolorum » (foll. 
12rb). 

43 This is also the theme of his contemporary Piero da Monte in his as yet ine- 
dited tract Contra impugnantes sedis apostolicae auctoritatem, which also clearly por- 
trays the re-orientation towards, and restoration of, the traditional outlook. See 
MS Vat. Lat. 4145, fol. 22r: « Quis est autem, qui non videt radium a sole, ramum 
a radice a fonte rivum, a capite membra, influxum, motum ac vitam recipere ? .... 
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the Church as the one and indivisible body of Christians demands pro- 
per monarchie government for the sake of achieving the end of all its 
members and therefore unity. 


Cum ergo ecclesia unum corpus existat, oportet si ista 
unitas debeat servari, quod sit aliqua potestas regitiva re- 
spectu totius ecclesiae. 


This is as true of the whole body of believers as it is of the exigencies 
of the Roman Church itself. It is the pope alone who creates the cardi- 
nals and it is the pope alone who is entitled to deprive them of their 
office 44. Hence the restriction imposed upon the pope in the elector- 
al pact concerning these points, is obviously devoid of any basis in law. 

The monarchic position of the pope is in entire accordance with 
the position which Christ conferred upon Peter — «confirma fratres 
tuos et pasce oves meas, id est, loco mei» — so that the pope acts in 
the same way in which Christ wished Peter to act. The monarchy of 
the pope alone will ensure that unity of the populus christianus will 
come about, but the electoral pacts are the best means of preventing 
the exercise of the divinely conferred monarchy for the good of the 
whole Christian body politic. | 


Sicut ergo in uno speciali populo Christiano requiritur unus 
episcopus, qui sit totius populi caput, ita in toto populo chri- 
stiano requiritur, quod sit unum totius ecclesiae caput, ergo 


papa solus erit caput et solus reget ecclesiam, et non cum car- 
dinalibus 45, 


Non aliter inferiores praelati potestatis suae influxum a summo pontifice recipiunt 
....» Although he accepts that the cardinals are the «sacerdotes Levitici generis » 
(fol. 45r), he denies that they have jurisdictional powers, fol. 43r. On Piero da Monte, 
at one time papal collector in England and later Bishop of Brixen, see J. Haller, Piero 
da Monte (Rome, 1941) who would seem, however, to have greatly underestimated 
the capabilities of da Monte. 

** Referring to Panormitanus, Andreas says: «Solus papa potest deponere 
cardinalem suis demeritis exigentibus .... ergo sequitur, quod papa potest creare 
cardinalem, cum solus potest illos deponere ». 

4° It should be noted that, contrary to some modern «interpreters » of medie- 
val ecclesiological views, Andreas de Barbatia, like all medieval writers, equated the 
populus christianus with ecclesia. Their identity makes it impossible that a distinction 
could be drawn between the ecclesia on the one hand and the populus christianus 
or christianitas on the other hand. In this context the parallel between the ecclesia 
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This monarchic government instituted by Christ may well be likened 
to the kind of government which a king exercises : amongst a number 
of ministers the king puts his particular trust in one through whom 
he carries out his government, and in the same manner Christ wished 
Peter to be His chief minister *. The pre-eminence of Peter must ne- 
eessarily be conceived in jurisdictional terms, the evidence for which 
lies not only in Matt. xvi. 19 and John xxi. 15, but also in Matt. xvii. 
27 by which Christ in a singular way bestowed on St Peter jurisdictio- 
nal powers — an interpretation of the passage which is at once uni- 
que and as far as can be seen new in canonistic literature 4. The 
only permissible conclusion to be drawn from the biblical evi- 
dence is that 


cum piissimus salvator noster Jesus Christus fecit opus per- 
fectissimum Petrum suum vicegerentem faciendo ita quod 
ad ipsum solum spectaret gerere vices Dei in terris, et non 
ad apostolos. 


But according to the electoral pact it would be be possible, « uno 
eontradicente », to render nugatory any papal decision and in fact 
vitiate the whole government of the populus christianus. If this view 
were correct, it would amount to a denial of the continuously effec- 
tive « merita beati Petri», for it is these which make the papal office 
holder «sanctus » 4, and «reddunt. Romanum pontificem perfectum 


riumphans and the ecclesia militans suggested itself. Once more heavily leaning on 
Innocent IV, our canonist declares that the former is to be the model for the latter, 
and therefore the monarchic government of the former is reflected in the latter by 
a single vicar of God, the pope: «Sicut in ecclesia triumphante est unus solus, cui 
euncta obediunt, ita in hac ecclesia militante debet esse unus solus vicarius Dei, 
qui omnibus praesit» (fol. 9ra). 

46 « Sicut rex praeter particulares thesaurarios vult habere unum, cui magis 
confidit super omnes thesaurarios et per cuius manum omnia transeunt... sic et 
Christus super ones thesaurarios suos regni coelorum voluit esse unum principem 
et universalem thesaurarium, qui haberet plenam dispensationem totius thesauri, » 
fol. 6rb. 

47 See supra n. 42. 

48 Cfr. Gregory VII in his Dictatus Papae, cap. 23: «Romanus pontifex .... 
meritis beati Petri indubitanter efficitur sanctus » (ed. E. Caspar, p. 270). Piero da 
Monte wrote in a similar vein : « Summi itaque pontificis sententia et diffinitio in his, 
quae fidem concernunt, errare nullatenus potest Deo propter continuam assistentiam 
eum in errorem labi nequaquam permittente » (MS cit., fo. 25v). 
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et capacem ad regendum ecclesiam et gregem dominicum ». It would 
indeed be a «signum magnae imperfectionis » if the pope were bound 
by the advice of the cardinals. The recourse to such constitutional de- 
vices as the electoral pacts entails not only setting aside the efficacy of 
the «merita beati Petri» but also the very obvious distinction bet- 
ween the pope as a private and a public person. In his former capacity 
the pope is a mere «homo », perfectly capable of sinful conduct, but 
from this alone does not follow that he cannot, in his public function, 
«bene administrare papatum, quia possibile est, quod aliquis sit malus 
in se et peccabilis, et tamen in communi sit bonus et bene administrat ; 
concedo, quod papa potest peccare in quantum homo». The reason 
advanced sometimes for the necessity of concluding these electoral pacts, 
namely that they were the only means of preventing misgovernment 
by the popes, must therefore be rejected, on general grounds. But this 
reason must also be rejected on the special ground that it would presup- 
pose the application of the civilian principle which makes the heir respon- 
sible for the misdeeds of the deceased. This is quite inapplicable to the 
papacy, because no pope succeeds, in law, to another pope but succeeds 
St Peter directly : the pope «non habet jus ab illo predecessorè mortuo ». 

Nobody has ever included in the term « Roman pontiff» the car- 
dinals, however much they may be spoken of as parts of the pope’s 
body, because the Petrine commission was purely personal. Accor- 
dingly, as Johannes de Lignano put it, the pope has «quandam pote- 
statem generalissimam » and is therefore rightly conceived as the 
«dominus orbis in spiritualibus et temporalibus » #. Within a cor- 
rectly understood papal monarchy there is simply no room for a 
statutory and binding consultation of the cardinals by the pope. But 
apart from this dogmatic reflexion there is also one of positive law, 
that is, an argumentum a minori ad majus. For it is plain and ad- 
mitted on all sides that the cardinals have no right whatsoever of 
disposing of papal revenvues: since even the financial administration 
of the papal camera is outside their competence, it follows with cogent 
reasons that the imposition of conditions upon the future pope’s go- 
vernment is all the more outside their rights. Assuredly, « dignior est 
ipsa potestas et ipse magistratus Petri in universo orbis terrae quam 
sint redditus temporales (scil. camerae apostolicae) » 50, 


4° Referring also to Gratian, IX, iii. 17 and 21; Dist. xxi. 2. 
5° Fol. 8vb. He continues: «Si ergo non possunt disponere de minimis, ergo 


multo fortius de ipsa potestate et imperio beati Petri .... ». 
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It may be recalled that an influential body of canonists main- 
tained the view according to which during a papal vacancy the col- 
lege of cardinals exercised the jurisdictional power of the pope himself 
and therefore could issue a constitution restricting the future pope, 
as in fact the electoral pacts tried to do 51. But this view cannot be 
reconciled with Ne Romani which excludes this very claim, and con- 
sequently a constitutional decree of this kind presupposes exactly this 
jurisdictional power which the cardinals do not possess 52. 


Coetus cardinalium vacante sede non potest facere con- 
stitutionem, quia concedere constitutionem est jurisdictionis. 


Hence the electoral pact assuredly coming within the category of 
constitutional laws, is null and void — «cui ergo non competit juris- 
dictio non potest statuere .... coetus cardinalium non potuit facere 
illa capitula per modum constitutionis et per consequens sunt nullius 
efficaciae » 53. As Baldus had declared, the imperial electors were not 
entitled to change the constitution of the empire during a vacancy, 
nor could they even together with the emperor alter the form of an 
imperial election for the future 54, so the same must hold good for 


51 See B. Tierney, op. cit., p. 234 (Zabarella), and cfr. Baldus, Infortiatum (ed. 
Venice, 1615), fol. 29v, n. 3 (ad. Dig. 25. 5. 19 (Ubi absunt): «Electio papae debet 
spectare ad patriarchas, si omnes cardinales sint mortui, Jacobus de Arena. Item 
est argumentum mortuo papa papalis jurisdictio est penes cardinales secundum 
Ubertum ». On Ubertus de Bobbio, a civilian, see J. F. Savigny, Geschichte des rò- 
mischen Rechts im Mittelalter (Heidelberg, 1850), v. 143 ff. In the estimation of 
Johannes Andreae Ubertus «fecit opus ita confusum, quod. particulariter difficile 
allegatur», see Johannes Andreae's Additio to the Speculum juris, ed. cit., Proe- 
mium, p. 4. For Augustinus Triumphus see supra, n. 6. 

52 This is actually the opinion of Johannes Andreae in his gloss ad Clem. I. 
iii. 2, s. v. «non consonam », attacking Hostiensis who gave clearest expression to 
ihe idea that the college of cardinals during a vacancy had «papal» powers: he 
operated with the analogy between a cathedral chapter in the case of an episcopal 
vacancy and the college of cardinals. Johannes Andreae, not unjustifiably, dubbed 
Hostiensis's view as an «absurditas » because taken to its logical conclusion, there 
was no need at all to elect a pope. 

53 Fol. 6va, Even if a practice such as this had grown up, it could never create 
any prescriptive rights, « quia esset prescribere contra supremam potestatem papae, 
contra quam non valet aliqua prescriptio ». 

54 With a reference to Baldus's commentary on Licet de vitanda, Andreas says : 
« Sicut electores imperii simul cum ipso imperatore non possunt mutare formam elec- 
tionis futuri imperatoris, ita non possunt cardinales facere talem ordinationem », 
fol. 8vb. 
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the pope, and therefore «remanebimus sub regula prohibitiva, ut car- 
dinales non possint onerare futurum papam». The cardinals’ sole 
right and duty is to elect a pope, and whatever is outside this task of 
theirs, has no foundation in law: « Quiequid agunt extra vel praeter 
electionis aetum, est ipso jure nullum .... non potuerunt facere illam 
ordinationem, quia habent legem resistentem ». 

History also proves that popes had transacted the most difficult 
governmental business without even having had a body of cardinals 
at their side ; the case which came readily to Andreas's mind was that 
of Childeric’s deposition by Pope Zacharias. In actual fact, the Church. 
was well governed before there ware any cardinals 55. Of course, 
this does not exclude that the pope voluntarily consults the cardinals ; 
the canon law itself (Extra: I. vi. 17) says as much, but to deduce 
therefrom or from the employment of the phrase in decretals De con- 
silio fratrum nostrorum a papal duty, is quite a different matter : what 
this phrase simply designated was that a consultation had taken place, 
not that it was bound to take place. « Ponitur in potestate papae et 
voluntate, si velit petere eorum consilia ». According to Albericus de 
Rosciate this phrase «magis emanavit de honestate quam de necessi- 
tate » 56. 


55 « Antequam essent cardinales introducti in ecclesia Dei, papa erat, et ecclesia 
Dei bene et beate regebatur et gubernabatur » (fol. 11ra).iThe phrasing of this idea is 
strangely reminiscent of the famous French pamphlet of the early 14th century : 
«Antequam essent clerici, rex erat .... ». 

5s See Albericus de Rosciate, Super Codice (ed. Lyons, 1545), Rubrica: De le- 
gibus et constitutionibus, fol. 46v, n. 3: « Utrum papa sine cardinalibus possit leges 
sive decretales facere ? Laurentius tenuit quod non generales, pro hoc infra eod., 
Humanum (Cod. I. v. 9). Communis opinio est in contrarium, et etiam de facto vide- 
tur. De hoc notatur per Archidiaconum, XXV Qu. I, Quae ad perpetuam (XXV. 
i. 3) et cap. Sunt quaedam (ibid., c. 6), et De officio ordinarii, c. Quamvis, libro 
VIo (Sextus: I. xvi. 8). Unde illa clausula * De fratrum nostrorum consilio ' magis 
videtur decentiae quam necessitatis ». Cfr. the Archdeacon (Guido de Baysio), Sup- 
er Sexto (ed. Venice, 1534), ad I. xvi. 8, fol. 51v, n. 1 «Saepius vidi in curia quaeri, 
quid operentur ista verba D. f. n. c. Dici potest, quod sunt ad bonam ordinationem 
papae, qui habet uti consilio potissime fratrum, unde in multis juribus antiquis et 
novis dicitur ‘ Habito fratrum nostrorum consilio, sed non quantum ad neces- 
sitatem .... sed potissime in magnis negotiis tali debet uti consilio, cum alios 
inferiores velit ita facere». The accent seems to lie on the last clause. Baldus, 
Super Codice (ed. cit.), ad VI. lxi. 7, had maintained that not only consilium, but 
consensus of the cardinals seems to be necessary, if the pope wished. to carry out an 
infeudation, for which opinion he was stigmatized by Andreas de Barbatia as a 


+ 
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The latest electoral pact goes even so far as to say that the 
advice of the cardinals must be unanimous — « istud est durissimum 
auditu et dictu» — a proposition which puts the pope on an infini- 
tely lower level than any bishop or abbot, because the latter's 
chapters at least work on the majority principle. This stipulation is 
therefore «contra omnem juris censuram » and in itself deprives the 
pact of its validity. The implementation of the pact would simply 
mean that the pope was not pope at all, at least as far as its stipula- 
tions go ?. Moreover, compared with the imperial government, the 
papal government would be hamstrung to an extent to which no empe- 
ror had ever consented, for according to the imperial constitution the em- 


peror is in no need to consult his barons and dukes — but the pope is 


supposed to be bound by the veto of one cardinal: this proposition 
onee again shows the dogmatically and legally ill-conceived nature of 
the electoral pacts. Due weight should also be given to the bad exam- 
ple which this sort of pseudo-constitutional law may set for others : 
once accepted in the nerve-centre of Christendom as a regular procedure, 
there is nothing to prevent other churches and secular governments from 
adopting the same device, with the consequence that all orderly gov- 
ernment would soon come to an end 58 — a reflexion which certainly 


| had a realistic ring — but the public interest demands proper monarchic 


government : «sed publica utilitas est, ut ecclesia regatur per unicum 
monarcham, et non per plures ». 

One can go further and say that even if the pope wished a curt- 
ailment of his powers, this wish could not be respected. For a design 
of this kind tends to be to the detriment of the Church as whole and 
of the apostolic see in particular — « papa non potest consentire in id, 


« peregrinus », because «istud esse videtur singulare mendacium, quia in nullo jure 
eensura reperietur illud verbum De fratrum nostrorum consensu, sed bene dicitur 
“de consilio ° ». (fol. 10va). 

57 « Quinimo plus videtur quod non videtur esse papa quoad omnia, nam quoad 
illa XL capitula videtur quod non habeat potestatem liberam, quom consuetum 
est Romanum pontificem habere » (fol. 9va, referring to a similar point of view of 
Johannes ab Imola). 

$8 « Praeterea ponderetur aecurate, quia dieta ordinatio videtur cedere potius 
ad deterius quam ad bonum, quia ex juris dispositione domini cardinales teneantur 
facere provisionem utilem et valde necessariam toti mundo providendo de sponso 
ecclesiae idoneo .... quia ecclesia Romana est speculum omnium .... videtur, quod sit 
causa pessimi exempli ut aliae ecclesiae sic faciant, ut regna et regnicoli suis fu- 
turis regibus conveniant et gravent et onerent suos futuros dominos » (fol. 8va). 


1956. — Ephemerides iuris canonici. 18 
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quod tendit ad opprobrium sedis apostolicae, quia videtur irrogare 
injuriam piissimo nostro salvatori, cuius est vicarius» — because it 
would be tantamount to a breach of trust, just as no cleric can con- 
sent to be tried by a secular court, and for the same reason : « Unde 
papa non potest renuntiare illi privilegio... cum principaliter non 
concernat utilitatem suam, sed Dei et eeclesiae » 9. Whenever the- 
refore any act of a pope appears harmful to God and His Church, it 
is unlawful: but each and everyone of the stipulations contained ‘in 
the electoral pact is clearly detrimental to the Church °°. 

This argumentation clears the ground for answering the rather 
intricate question concerning the oath taken by the cardinal who be- 
came afterwards pope. How far is this oath valid? Indeed, this is 
a crucial question which may well have troubled the conscience of 
more than one pope. The reply which Andreas gives, is unequivocal : 
if the pope were to act in consonance with the oath, he would in fact 
inflict so much harm to the whole Christian body politic that it would 
amount to a desertion of his office and his duties fl, 


Ubicumque peius est servare juramentum quam non servare, 
tale juramentum non valet, quia tendit in peiorem exitum À. 


5° Referring to Panormitanus Andreas says: «Quod papa non posset sub- 
jicere clericos judicio saeculari, quia hoc privilegium fori habent clerici a Deo ». Cfr. 
also Innocent IV, ad Extra: I. xxxiii. 2 (ed. cit., fol. 156v, n. 1): «Sed quaeris, 
quis exemit clericos de jure imperatoris, cum prius subessent ei? Respondeo .... 
quod exempti sunt a Deo .... vel die, quod papa .... quia clerici res spirituales sunt 
et ex toto corpus et animam dederunt in servitium et sortem Christi .... per conse- 
quens papae in judiciis et constitutionibus subsunt». For some observations on this 
point cfr. also W. Ullmann in L’ Europa e il Diritto Romano (Milan 1954), i. 127 ff. 

*? «Et sic potest formari ratio inconvincibilis: factum papae non tenét quo- 
tieseumque tendit ad opprobrium Dei et suae ecclesiae, set quod non possit facere 
cardinales, et quod non possit infeudare terras temporaliter subjectas ecclesiae, et 
quod non possit conferre beneficia, et quod non possit facere ardua ex officio suae 
potestatis papalis, set quod oporteat quod habeat consensum omnium cardinalium 
adeo, quod uno contradicente non possit disponere circa contenta in dietis XL capi- 
tulis, diminuitur honor ecclesiae, cuius est sponsus ille piissimus salvator noster 
Jesus Christus » (fol. 9rb). 

*! « Per huiusmodi juramentum, votum et promissionem decoloratur status et 
honor sedis papalis, et per consequens non ligabitur tali voto seu juramento » 
(fol. 9rb). 

?? Ibid., referring to Baldus, Super Codice (ed. cit., ad IV. i. 4 (Si ad exclu- 
dendam), fol. 4v, n. 7 : « Omnia juramenta sunt inducta ad finem. veritatis probandae 
vel servandae, tamen in juramento promissorio quod vocatur cautionale, requiritur 


r 
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An oath of this kind is «naturaliter malum » ; it is moreover « con- 
tra bonum publicum » and it woula be the height of temerity to suggest 
that the pope should divest himself of the means through which the 
publie interest can be promoted. If the pope were to act as « promis- 
ed », the result woula be that «per indirectum et obliquum aperiretur 
via ad illud, quod recta fieri non posset ». Hence juristically no release 
from this oath is necessary, and neither layman nor cleric can be 
held to it. The disregard of this oath does not stamp one a « perjurus » 
nor does one become a «fractor voti » ; its observance «est potius perju- 
rium » ?, At the same time the view might be — as in fact it was — 
advanced that, apart from the oath, the cardinals had made a con- 
tract with the pope and therefore he was bound by virtue of the con- 
tractual obligation. But this view overlooks the simple fact that the 
contract was made between equals, that is, between the cardinals when 
there was no pope — «ideo falsum est dicere, quod contractus fuit 
celebratus cum papa ». 

In short, the introduction of an oligarchic form of papal govern- 
ment cannot be squared with the dogma, law, Bible or history. For 
this oligarchy would mean that there is not one head, but several heads 
of the Church — « quod esset error suppinus ». The view that these elect- 
eral pacts have constitutional validity must be rejected — «primo 
hoe non probatur jure; secundo nos videmus Romanos pontifices 
servare contrarium ; tertio illud dicitur a doctoribus, qui fuerunt car- 
dinales ». However eminent the latter may have been, their views can 
never invalidate the clear letter of the law : « Ubi habemus casum legis, 
tune enim cessant dicta doctorum ». The Consilium concludes with 
the advice to the pope — an advice, no doubt prompted by the per- 
sonalities of contemporary cardinals — only to create those cardinals 
who are fit to fill so high an office, and in considering V ADS not 


to be influenced by nepotism : 


veritas intentionis, judicium discretionis et justitiae impletio .... unde si ex imple- 
tione juramenti sequeretur injustitia, puta propriae salutis dispendium vel alterius 
detrimentum, non obligat sacramentum .... et ubicumque peius est juramentum 
servare quam non servare, non valet, quia vergit in deteriorem exitum. Hoe autem 
eontingit sex modis. Primo quando juramentum est malum in se naturaliter .... » 
(eiting Dig. 2. 14. 7). 

$3 The opinion of Lulvès, art. cit., pp. 233-4, that the oath was «vom juristi- 
schen Standpunkt an sich gültig » is therefore very much open to doubt. Teodoro 
de’ Lelli too denies the binding character of this oath, see op. cit., ed. cit., II. xiii, 


pp. 163-8. 
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Sit tamen memor sanctitas sua, ut provideat ecclesiae, et 
non personis, ut sanctos viros litteratos et valde disciplina- 
tos et illustres promoveat ad tontam dignitatem. 


A brief comparison between Andreas de Barbatia’s Consilium and 
Teodoro de’ Lelli’s work may not be out of place. Both products were 
prompted by the electoral pact concluded on the occasion of Paul II's 
election; both arrived at the same negative conclusion; both were 
written as a result of this pope’s request; both expressed the views 
of a contemporary section rapidly rising to ascendency. Above all, 
both quite independently covered very much the same ground and yet, 
there are some noticeable differences. Lelli’s tract is considerably long- 
er than Andreas’s Consilium: it is a veritable opusculum to which 
its author had clearly devoted a considerable amount of preparation, 
but there is little doubt that he was not particularly versed in this 
genre of writing. This is all the more remarkable as Lelli was a jurist 
— it was at Padua that he graduated as a Juris Utriusque Doctor 51 — 
but the abstract juristic argumentation does not seem to have been 
his strength ; possibly, his employment in the Rota and on papal lega- 
tions made him a practician rather than a theoretician. Although 
on the whole far better composed than the Consilium and also more 
interestingly written, the points are by no means as trenchantly and 
pungently made as in the Bolognese professor’s work. It is no dis- 
paragement to say that the tract was written primarily from the 
biblical-theological standpoint; therefore, we find quite often a leng- 
thy biblical exegesis and considerably more reliance on patristic litera- 
ture than is the case with Andreas de Barbatia. On the other hand, 
his exposition and interpretation of the canon law — and after all 
the whole problem was one of constitutional law — must be -classed 
as decidedly inferior to that of the Bolognese. It was as if Lelli himself 
felt his weakness, and the reader of the tract senses the tentative and 
groping manner in which Lelli proceeds. He cites not a single civilian 
and the few canonists he refers to are not quoted in anything approa- 
ching exactness, but in a way that indicates how unsure he felt him- 
self in. this line 99. Andreas de Barbatia's strength lies precisely in his 


‘t See J.. B. Sagmiiller, ed. cit., p. 15. 

$5 Cfr., for example, his reference to the Archdeacon, ed. cit., Dp; 107 : Ecate 
quidam juris canonici commentator refert, videlicet archidiaconus Bononiensis » 
without any indication where the Archdeacon is supposed to have made the point 
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mastery of both corpora of laws and of the juristic literature — a ma- 
stery freely acknowledged by all his contemporaries — whilst his know- 
ledge of extra-canonistic literature and doctrine nowhere approaches 
that of the Bishop of Treviso. 

In fact, both works complement each other very well: the one was 
a literary product, easily readable and attractive and on its own ground 
very well argued; the other wholly a juristic product, by no means 
attractive as a piece of literature, but at the same time manifesting 
all the logical acumen and the legal punch characteristic of a first class 
Bolognese Master. The perusal of these two works creates the definite 
impression that, amongst certain strata of contemporary intellectual 
society, there was a wholesome re-orientation in favour of the tradi- 
' tional papal monarchy. And what is more, both try with the limited 
amount of material at their disposal, to go back to the ecclesia primitiva, . 
in order to illustrate how much the proposed limitation of papal pow- 
er is at variance with the ancient set up. The interesting point is that 
their opponents too, and quite especially the conciliarists. had taken 
the route to the primitive Church and were also looking backward in 
the hope to justify their own reformatory measures. This infiltration 
of the historic element into the dogmatic discussion appears to me a 
not insignificant feature of the fifteenth-century literature, and be- 
came more pronounced as time went on, though it can not be main- 
tained that this historic orientation always produced salutary effects. 

Considering therefore the dogmatically, theologically and legally 
untenable character of the electoralpacts — so plainly demonstrated 
in these two works —- the historian is nevertheless confronted with 
the crucial question. What explanation can be found for the contin- 
ued conclusion of these electoral pacts, well into the second half of 
. the sixteenth century 5. Until an exhaustive examination is made of 
the relationship between cardinalate and papacy in this period © only 
a very tentative answer can be given. Whatever final explanation 


referred to ; cfr. also, p. 162 and the loose reference to Innocent IV, Hostiensis and 
Durantis; on p. 141 he declares that Huguccio did not follow the doctrine of Jo- 
hannes Monachus ; ete. All this may be read in a badly prepared doctoral dissertation. 

66 See the enumeration of these Wahlkapitulationen by Lulvés, art. cit., 
pp. 216 ff. 

*? Cfr. also the observation of Mollat, art. cit., pp. 593-4. For the earlier part 
of the fourteenth century see H. Hofmann, Kardinalat und kuriale Politik in der 
ersten Hülfte des vierzehnten Jahrhunderts (Leipzig, 1935) which is, however, in need 
of a good deal of supplementation. 


270 W. ULLMANN 


may be forthcoming, however, no answer can leave out of account 
the indirect effects of the Avignonese papacy, the direct effects of the 
Great Schism, and the over-all effects of canonistic teachings. It is. 
assuredly no coincidence that the first electoral pact was concluded 
at Avignon where by virtue of the enormously increased and compli- 
cated curial business the cardinals, one might well be tempted to say, 
automatically enhanced their authority and weight vis-à-vis the pope. 
The centralization of governmental business at Avignon, paradoxi- 
cally enough, was instrumental in releasing the hitherto more or less 
latent oligarchic designs of the cardinals. That the Schism itself was 
overwhelmingly occasioned by the clash between (papal) monarchic 
and (cardinalitian) oligarchie designs, seems no longer disputable 
and that, the longer the conflict lasted, the more decisive the role of 
the cardinals became, also seems beyond dispute: without them none 
of the rival popes could have hoped to assert himself; moreover, it 
was largely through the cardinals that the secular powers tried to 
influence the course of the confliet. To this must be added the loss of 
prestige and reputation of the office of the papacy in the eyes of con- 
temporaries — few (then as now) could distinguish between the of- 
fice and the person of the office holder — and the undignified exhi- 
bition which some popes gave of themselves, that is, even without 
the additional propagandistie embellishments gratuitously contribu- 
ted by cardinals and other adherents of the rival obedience, cannot but 
have left deep marks which, for understandable reasons, could not 
easilv be effaced. 

In practical terms the most obvious effect was concentrated upon 
the tenet of the divinely conferred monarchic primacy of the pope. It 
was an article of faith, and nothing can shake faith more than the 
corroding influence of doubt. And the events — again, without the 
contributory nature of polemical propaganda — had fostered this doubt 
to a hitherto unknown extent, a doubt, moreover, the seed of which had 
been planted by agencies entirely independent of the schismatic situat- 
ion. It is not unreasonable to maintain that doubt in the primatial 
position of the pope had in the early fifteenth century deepened into 
implieit denial, as is manifested in Sacrosancta, according to which 
the bearer of all power was the Church, from. which all other ecclesias- 
tical officers, including the pope, derived their status and function 8. 


$5 The return to the traditional standpoint is also demonstrated in Piero da 
Monte's view : « Superiorum autem haec sit conclusio omnem ecclesiasticam pote- 
statem a summo pontifice causalitatem et dependentiam habere, ipsius autem supre- 
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-Can there be better proof of the disrespect in which the pope was held by 
the cardinals than the terrifying spectacle of several of them attempt- 
ing his assassination — on the very eve of the great European re- 
volt ? What, in short, the electoral pacts make abundantly clear was 
the implicit denial of the monarchie function of the pope by the card- 
inals who, so to speak, were historically conditioned for their oligar- 
ehic-aristocratic role in Church government. But the cardinals resi- 
sted not only the proper papal monarchie government — they also 
resisted the designs of the conciliarists. For, although in justifying 
their electoral pacts they occasionally invoked Frequens, this decree 
served them merely as a figleaf for their eventual aim and its invocation 
should not deceive anyone about their hostility to the underlying ideo- 
legy of the conciliarists. 

So much would seem to be certain, since we here still move within the 
precincts of the ascertainable and indisputable. When one approach- 
es the question from the purely doctrinal point of view, however, 
there would appear to be a considerable margin of uncertainty. Doc- 
-trinally, the oligarchic designs of the cardinals would seem to be expli- 
eable only by the very flexible and vague notion of « Roman Church ». 
Assuredly, it was their main contention that the college of cardinals 
constituted a structurally integral part of the Roman Church and 
by virtue of their forming an essential element of the Roman Church, 
they claimed their due share in the governmental business of this self- 
same Roman Church 6°. That is why the Innocentian passage was giv- 


mam atque plenissimam a solo Deo esse institutam, quam cum ipse secundum quan- 
dam. immensitatem recepisse videatur, aliis tamen distribuit secundum aliquane 
mensuram » (MS. cit., fol. 26r). 

6 All cardinals who were professional canonists held that the Roman Church 
-sonsisted of the cardinals and the pope. Following Johannes Monachus, Cardinal 
. Zabarella declared : « Ecclesia Romana non censetur esse solus papa, sed ipse papa 
-eum cardinalibus, qui sunt pars corporum papae seu ecclesiae, quae constituitur ex 

papa tamquam ex capite et ex cardinalibus tamquam ex membris » (Commentary 
ad Extra : I. vi. 6) ; cfr. also ibid. : «Romana ecclesia (quae) representatur (!) in papa 
tamquam in capite et in cardinalibus tamquam in membris». For a discussion of 
this and other similar passages cfr. my Origins of the Great Schism (London, 1948), 
‘ pp. 203-4, and B. Tierney, op. cit., pp. 233-4. In this latter work will also be found 
the ancestral sources for this view on the constitution and structure of the Roman 
Church ; see especially, p. 42 (Huguccio) : «Romana ecclesia dieitur papa et cardi- 
-males»; p. 43 (early thirteenth-century anonymous gloss): «Ecclesia Romana 
dicitur... papa cum suis cardinalibus ; » p. 80 (Summa Et est sciendum) : « Accipitur 
pro capite et membris, id est, papa et cardinalium collegio ». Andreas de Barba- 
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en an interpretation according to which the cardinals were the Chri- 
stian Levitic priests, consequently had an Old Testament pedigree and 
for this very reason could claim an origin in divine law — a contention 
which if correct would give strong support to a possibly more distin- 
guished ancestry than the pope’s own ; above all, this assertion would 
lend some colour to their claim of being integrated in the Roman 
Church: without their participation no pope could legitimately gov- 
ern; theirs was a right based on divine law which the pope must at 
all times respect. That the Innocentian decretal could not bear this inter- 
pretation is obvious and Andreas de Barbatia had no qualms in saying so, 
and he deserves all the more credit for it, as he was the first to inter- 
pret the passage in its proper juristic context and, as I have hinted 
before, possibly with an eye to the letter of Eugenius IV to the Arch- 
bishop of Canterbury 7°. 

It would be appropriate at the same time to point out that it was 
in fact the papacy itself which from the time of instituting the cardi- 
nals had always associated them closely with the Roman Church. One 
has only to look at the very suggestive announcements made during 
the early years of the corporate existence of the college of cardinals as 
the senators of the pope to realize the potency of such pronouncements 
as those made, for instance, by Cardinal Humbert, pronouncements 
which were never revoked, on the contrary endorsed by both popes and 


tia commenting on Zabarella’s view says: « Pro certo dominus cardinalis sine lege 
loquitur » (fol. 12ra). In this context the assertion was often made that it was only 
the flatterers of the popes and the hunters for benefices who expounded the « ex- 
treme » views of the papal plenitude of power, whereupon Andreas de Barbatia com- 
ments : « Miror vehementer quod potuerit suaderi alicui Romano pontifici quod pos- 
sit facere illicita ex libito voluntatis .... et quod plus posset quam Deus .... ». 

°° This letter has not attracted the attention which is its due ; it also seems to 
be unknown to M. Mollat. In it Eugenius IV rather severely takes Henry Chichele 
to task for denying precedence of rank to John Kemp, the Archbishop of York, 
recently made a cardinal. The pope wholly adopts and even amplifies the wrong 
interpretation of the Innocentian decretal by saying : « Et si huius dignitatis nomen, 
quod modo in usu fuit, ab initio primitivae ecclesiae non ita expressum fuit, offi- 
cium tamen ipsum a beato Petro eiusque successoribus institutum evidenter inve- 
nies, imo ut inquit Innocentius tertius, ex veteri testamento jussu Dei traxit origi- 
nem ; asserit enim id, quod Deut. XVII dicitur, ut pro difficultate et ambiguitate 
judicii accedatur * ad sacerdotes Levitici generis ....' (Deut. xvii. 8), de summo pon- 
tifice intelligendum esse et de fratribus eius, id est, S. R. E. cardinalibus, qui 
ex jure Levitico in executione sacerdotalis officii coadjutores existunt .... datur mani- 
feste intelligi hos fratres nostros, qui inter cardinales loquantur, tempore beati Petri 
extitisse .... ». I hope to deal with this letter of Eugenius IV separately. 
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cardinals ". But a concise definition or an exegetical clarification and 
exposition of what was the Roman Church, was at all times missing : 
Who constituted the Roman Church? It was a question which, it 
may be recalled, had already engaged the cute mind of the author 
of the York Tracts, and which spasmodically flashed across cano- 
nistic writings, without however being made the focus of a syste- 
matic analysis ?. But on the answer to this fundamental problem depen- 
ded the constitutional standing of the Cardinales sanctae Romanae 
ecclesiae. Do they or do they not belong to the Roman Church consti- 
tutionally and structurally ? Once again, this was a concept which 
in earlier times had proved a signal source of strenght to the papacy, 
but in the later Middle Ages proved to be more a papal liability than 
an asset. The statement, oftentimes made in the fourteenth century, that 
«Ubi est papa, ibi est Romana ecclesia» indicates that the problem 
was seen particularly in connexion with the physical removal of the pa- 
pacy from Rome to Avignon — but as it is with all epigrammatic sta- 
tements, it helps little to clarify this difficult constitutional issue and the 
structural concept of the Roman Church. What appears a justifiable 
deduction from the doctrinal pronouncements and actions of the 
cardinals in the fourteenth and fifteenth centuries is that they merely 
expanded, amplified and applied the earlier very largely allegorical 
statements. An allegory -— such as, for example, that the cardinals 
were the hinges or that they were «pars corporis papae» and the 
like — however alluring and useful it may originally have been 
in driving home a point, turns out to be not only a source of confusion, 
but, worse still, a source of doctrinal danger when once the allegory 
is pressed into a juristic framework. As long as the structural hierar- 
- chy of the Roman Church was not sharply delineated — and the Con- 
silium of Andreas de Barbatia does little to clarify the notion 78 — 


71 In this context due consideration should also be given to the nature of the 
charge preferred in the case of an injury inflicted upon a cardinal, namely, that 
of high treason (Seatus: V. ix. 5) because of the cardinal's close association with 
the pope ; to the legates having ordinary jurisdiction, see supra n. 8; to the exclusive 
papal jurisdiction over a cardinal (see gl. ord. ad Extra: III. iv. 2); etc. All these 
features are explicable only as a result of the cardinals’ intimate connexion with 
the Roman Church, cfr., especially the reasoning of Boniface VIII in Sexto, cap. cit. 

72 See the statements supra n. 69. 

75 Although he has seen the problem, he does not solve it, but sidetracks the 
discussion, ensnared as he was by the appeal of the allegory. Setting out from the 
premisse that the Bishop requires the collaboration of the cathedral chapter (Dist. 


274 W. ULLMANN 


both the claims of the cardinals as integral parts of the Roman Church 
and consequently their aspirations to share in the pope’s government 
as well as the pope’s denial of these aspirations, are understandable : 
because of the papal denial the cardinals insisted upon drawing up 
the electoral pacts. For if they are constitutionally members of the 
Roman Church, they have every right to shape its constitution in a suit- 
able manner -— and the only suitable manner was through the instru- 
mentality of the electoral pacts. The «problem of the cardinalate » de 
born as it was with the institution itself, was in reality the problem 
of what was constitutionally the Roman Church: None perceived this 
problem with greater clarity than the man who himself played so great 
a role in establishing the functions of the cardinals, namely Cardinal 
Humbert. Who is to judge the pope if he becomes a heretic? The 
answer implied by Humbert and expressed by canonists later 7°, was 
that the Roman Church, that is, the cardinals, judge the pope: the 
reason advanced was that they as co-bearers of the primacy formed a 
corporative entity with the pope, and therefore all the norms governing 
“a corporation were held to be applicable 7$. 


xxiv. 6; X. ii. 1; XVI. iii. 1; Extra: III. x. 3, etc.), but that on. the other hand 
(IX. iii. 4) this requirement is inapplicable to the Roman Church, it follows that the 
Roman Church «est privilegiata in hoc» and that therefore «sequitur necessario 
«quod intelligitur sine consilio cardinalium, ex eo quia collegium cardinalium dicitur 
esse capitulum ecclesiae Romanae ». And he concludes : 


Ex hoc tollitur quod posset opponi, videlicet quod appellatione Romanae 
eeclesiae venit papa et cardinales, quia sunt membra papae et faciunt unum 
corpus cum ipso papa, quia ego fateor quod sunt membra hoc modo, quia 
ex quo assistunt lateri papae dicuntur esse membra papae, set non sunt 
proprie ita membrum ut in homine, quia eaput esset nichil si non habet 
et membra .... Dicuntur membra quoad favorem ipsorum cardinalium, ut 
si aliquis offendat cardinalem dicatur offendisse membrum papae ad. hoc 
ut puniatur offendens acrius tamquam offenderet membrum Christi .... » 
(fol. 7vb-8ra). i 


It cannot be said that this discussion is particularly helpful. 

74 Which I have mentioned elsewhere, cfr. Growth of Papal Government, cit., 
p. 321. 

75 Cfr. W. Ullmann, «Cardinal Humbert and the Ecclesia Romana» in Studi 
Gregoriani, iv (1952), pp. 111 ff.; cfr. also P. E. Schramm in Göttinger Gelehrte 
Anzeigen, 1953, pp. 128-30. 

See especially Hostiensis, Lectura (ed. Paris, 1512), ad IV. xvii. 13 (fol. 
38va): «Multo magis et multo excellen tius et major est unio inter papam et col- 
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It can bardly be disputed that the electoral pacts introduced ‘a 
not negligible amount of tension into the Roman curia. Tension always 
saps energies and, in order to be relieved, diverts attention to other 
than immediately pressing tasks. Instead of directing the concen- 
tration on meeting vigorously and radically the challenge issued by 
the « Reformers » in the early sixteenth century, the curia dealt with 
it in a way which suggests turbidity and sluggishness. The great pow- 
ers which stood behind the cardinals and which, in any case, had so 
enormously increased their authority and influence at the expense of 
the papacy in the fifteenth century, enchained the popes at this vital 
‘moment in European history. The mere fact of concluding electoral 
pacts with the future pope and, still more, their underlying idea could 
xot but help to demonstrate to the world the low esteem with which the 
cardinals themselves (including the pope who emerged from their midst) 
viewed the papacy, and above all to lower still more an already much 
debased papacy in the eyes of influential strata of society — even if 
the precise contents of the electoral pacts were not publicly known, 
their general tenor assuredly was — and a not negligible contributory 
reason for the rapidity with which the « Reformers' » ideas spread, can 
be found in the constitutional devices of the cardinals. It may be 
safe to say that for the general upheaval in the early sixteenth cen- 
tury the college of cardinals cannot escape its due share of responsi- 
bility : it was very largely they as the highest ecclesiastical officers 
and dignitaries who mainly through the instrument of electoral pacts 
had eroded the papal office and exposed an already weakened papacy 
to the virulent attacks of the «reforming» party. 


legium Romanae ecclesiae quam inter aliquem alium patriarcham et capitulum 
suum... multo fortius ergo decet papam consilia fratrum suorum requirere, 
mam et firmius est judicium quod a pluribus queritur... unde et dicti sunt car- 
4inales a cardine quasi cum papa mundum regentes.... non solum papa sed et 
eardinales etiam includerentur in expressione plenitudinis potestatis». Petrus 
Olivi in his tract De renuntiatione papae ed. in Archiv. Franciscanum Hist., xi 
(1918), by L. Oliger, went so far as to say that St Francis had understood by 
the term « Roman Church » «solum collegium cardinalium, qui proprie et antho- 
momastice sunt ipsa sedes ecclesiae Romanae » (p. 353-4). It may be that the 
modern canon law (C. I.C., can, 100, § 1 with § 2) solves this problem by the 
theory of the corporation sole; cf. most recently also the code for the oriental 
Church in Acta Apostolicae Sedis, xlix (1957), p. 444, can. 28. 
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Appendix 


It is well known that very few papal decretals issued in the 
fourteenth century were fortunate enough to be commented upon or 
glossed. This is all the more strange as there were quite a number of 
decretals which supplemented, modified or applied earlier papal pro- 
nouncements and which might well have formed the basis of a gloss 
or a commentary. It is therefore all the more remarkable that the 
bull of Innocent VI, Sollicitudo pastoralis, came to be glossed: the 
very fact of this bull being glossed would indicate the fundamental 
importance which canonists attributed to it. The gloss together with 
the text of the bull itself is in MS. Bibl. Nat. Lat. 1478! which is 
a paper codex of miscellaneous contents and which forms one of the 
volumes entitled Tractatus de schismate, of which the remaining volu- 
mes are in other B.N. codices 2. As far as could be established, this 
is not only the one extant copy of this gloss by a canonist whose 
identity escaped detection, but also certainly one of the very few 
specimen of a gloss on a fourteenth-century PI i issuing 
forth from the Avignonese papacy. 

These somewhat unusual features would warrant a few remarks 
on the gloss itself. It cannot, however, be said that the gloss is 
very profound: the main intention of the unknown glossator was 
quite clearly to prove that Innocent VI propounded nothing startingly 
new and that therefore the substance of the bull was in entire agree- 
ment with previous papal legislation and canonistic doctrine. The 
glossator concentrates upon the problem of the binding character of 
the oath taken by the cardinals during the conclave. This problem is 
stated quite succinctly in the proemium : 


1 Noted by G. Mollat, art. cit., p. 102, n. 1. 

* For details and description see Ph. Lauer, Catalogue général des manuscrits 
latins (Paris, 1940), ii. 28-9, sub n. 1478. The paleographical evidence would indeed 
indicate that text and gloss were written simultaneously, probably in the first half 
of the fifteenth century. Both are on fol. 15r-17v. There is some difference im 
the dating of the bull itself: here it is dated «II non. Julii», whereas in Ray- 
naldus the date is «II kal. Julii». This may be only a scribal error. The volume 
opens with a memorandum on the cardinals who were present at the death 
of Clement VII on 16 September 1394 ; cfr. S. Baluzius, Vitae Paparum Avenio- 
nensium, ed. G. Mollat (Paris, 1914), i. 587. 
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Illa concordata in scriptura, de quibus hic agitur, et super 
quibus prestita juramenta videbantur servanda, cum illa obser- 
vanda non vergant in dispendium salutis eterne, immo sunt 
licita. 

But this proposition cannot withstand criticism, for although the 
stipulations in the pact are valid and permissible in themselves, it 
is their consequences and effects which deprive them s their legal 
and binding character. * 


Scilicet illa in se licita sint, tamen quia a jure prohibita 
effecta sunt illicita, non quia in se mala sint, sed propter 
malum, quod inde sequi potest. 


Amongst these consequences the glossator mentions the delay in 
the electoral proceedings themselves, the inevitable prolongation of 
the vacancy, the distraction of the electors from the proper election, 
their concern with the stipulations of the pact to be concluded, and 
so forth. Moreover, it cannot be argued that the good intention of 
those who take the oath, could validate an otherwise illicit oath : 


Nota ergo quod rectus zelus jurantis non validat illicitum 
juramentum 5. 


This electoral pact is also invalid from another point of view, 
namely from that of the papal plenitude of power. « Nota quod ver- 
bum quod potestas pape inquantum limitatur vel coartatur, tollitur » * 
And such opposition or assertion is not only temerarious, but also, 
as the pope said here, insane: temerarious, because against human 
law; insane, because against divine law 5. The term «insane» may 
also denote the state of mind of a heretic, as the glossator believes 
was the doctrine of the Archdeacon, because only a heretic can be so 
devoid of sense as to limit the pope's plenitude of power?. All the 


3 Gloss s. v. rectum zelum: with a reference to Extra: II. xxiv. 18, and De- 
eretum, XIX. iv, p. t. 

4 Gloss s. v. divinitus. 

* Gloss s. v. temerarium: «Est ergo talis oppositio vel assertio temeraria, 
id est, illicita et juri contraria, sic exponitur XVII, qu. IV, c. diffinitio (35) et 
XI, qu. III, cap. temerarium (49), et De jure jur., c. Sicut ex litteris (Extra : 
II. xxiv. 13). Et temerarium est quia contra jus humanum, insanum vero quia 


eontra jus divinum ». 
6 Gloss s. v. insanum : with a reference to the Rosarium, XIX. i.2 
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cases ennumerated in the pact, in which the pope was obliged to 
consult the cardinals, the glossator thinks are well covered by the 
existing canon law. Nevertheless, he declares a consultation by the 
pope of the cardinals would be «satis honestum », though «non tamen 
potest effici necessarium, cum apud solum papam plenitudo potestatis 
resideat » ^. Therefore, although the stipulations in themselves. con- 
tain nothing dishonest, «papa non potest obligari nec astringi ad 
contenta in hoc articulo». Still less can the pope be restricted as 
regards the tenths?. What, however, appears less certain to the glos- 
sator is the illegality of the pope’s restriction concerning the appoint- 
ment of the marshall of the Roman curia and of the rectors of 
towns situated in the papal state ?: the conferment of these offices is 
not an issue of the power ot the keys at all, and therefore this prohi- 
bition is aimed at restricting nepotism (carnalitatis afjectus) : 


Nota quod provisio talium officiorum non videtur directe 
pertinere ad generalem et illimitatam potestatem clavium et 
tamen non potest restringi, licet hic videbatur reprimi carna- 
litatis affectus et per consequens videretur rem licitam conti- 
nere, De preb., Grave (III, v. 29). 


Probably written in the first half of the fifteenth century, this 
gloss would in fact be a further witness of the re-assertion of the 
traditional point of view: surely the only purpose of this gloss was to 
prove that the rescission of the electoral pact by Innocent VI was in 
entire accord with the canon law no less than with the constitution 
of the Church ; conversely that the electoral pacts were an innovation. 
devoid of all legal and constitutional justification. In view, however, 
of the subsequent practice of concluding electoral pacts it cannot be 
maintained that this gloss exercised any influence, but its historical 
value lies in its symptomatic nature, as it is apt to demonstrate that 
even amongst French canonists this practice was considered illegal. 
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* Gloss s. v. consilio. 

* Gloss s. v. decimarum: «Nota ex hox et sequenti articulo quod potestas 
pape non potest restringi vel limitari etiam ad illa, que fienda sunt secundum 
conscientiam et rectum zelum rationis quamvis alias teneatur ad illa». 

* This stipulation in the pact ran : «Item quod ad officium marescalli Roma- 
nae curiae et rectorum terrarum seu provinciarum Romanae ecclesiae nullus 


de consanguinitate vel affinitate Romani pontificis assumatur». (Raynaldus, 
Ann. eccles., cit., p. 540). 


JURISDICTION FOR THE HEARING 
OF CONFESSIONS ON SEA VOYAGES 


CHAPTER I. 


THE DELEGATION OF JURISDICTION FOR CONFESSIONS ON 
SEA VOYAGES 


Since in the majority of cases the jurisdiction used to absolve 
penitents on a sea voyage will be delegated jurisdiction, we will examine 
in the present chapter the question of the delegation of jurisdiction for 
confessions on sea voyages. We say ‘ the majority of cases ’, for it must 
be borne in mind that those who possess ordinary jurisdiction in the 
internal forum may absolve their subjects wherever they may be!. 
Hence in accordance with the terms of canon 873 of the Code of Canon 
-Law the following persons have no need of delegated jurisdiction to hear 
the confessions of their subjects while on a sea voyage : 1) local Ordina- 
ries ; 2) parish priests and those who have the status equivalent to 
parish priests ; 3) canons penitentiary ; 4) exempt religious superiors, 
according to the norms of the Constitutions. Cardinals, as is stated 
in the same canon, enjoy ordinary jurisdiction for the hearing of the 
confessions of all the faithful throughout the entire world. 

Apart from the persons just mentioned, all other priests need 
delegated jurisdiction to administer the sacrament of penance on a 
sea voyage. Canon 883 treats of the question of the delegation of juris- 
diction for the hearing of confessions on sea voyages. The first para- 
graph of this canon reads as follows : 


« All priests who are on a sea voyage, provided they have duly 
obtained the faculty of hearing confessions from their own ordi- 
nary or from the ordinary of the port where they embark or 
from the ordinary of any intervening port at which they stop 
in the course of their voyage, can, throughout the entire voyage, 
hear aboard ship the confessions of all the faithful who are mak- 


1 Can. 881, $ 2. 


(COE m es EUST eT AR ER EE qr CERE SM a E 
ia i g vi ' p (4 E n * nl si 
; ; Ai j : A A OU BNET TRUE AS 
i 


280 R. MC CULLEN 


ing the voyage with them, even though the ship should, in 
the course of the voyage, pass through or even stop awhile at 
various places subject to the jurisdiction of several Ordinaries » !. 


ARTICLE I. 
The nature of the jurisdiction of canon 883 


Although the words ipso jure delegatur are not found in canon 883, 
it is clear from a reading of it that there is question of jurisdiction dele- 
gated by law. To prove this assertion we appeal to canon 874, $ 1, where 
it is stated that delegated jurisdiction to hear confessions is conferred 
by the Ordinary of that place where the confession is heard. But since 
a priest, as we shall see, who has been approved by at least one of three 
Ordinaries mentioned in canon 883 may, when the voyage has begun, 
hear confessions both in territorial waters of any diocese through 
which the ship passes in the course of its journey and in any port of 
call without having to approach the local Ordinaries of these places, it 
follows that the jurisdiction to do so must be delegated by law. 


The jurisdiction of canon 883 and diocesan jurisdiction. 


That the jurisdiction of canon 883 is delegated by law is certain 
and admitted by almost all authors ?. 

But it is not stated in canon 883 whether the jurisdiction con- 
ferred for sea voyages is an extension of diocesan jurisdiction already 


1 Unless otherwise stated, we have taken the English translation of the canons 
of the Code from the work of Abbo, J.-Hannan, J. The Sacred Canons, St. Louis, 
1952. The English translation of the replies of the Code Commission are taken from 
the work of Bouscaren T. (S. J.), The Canon Law Digest, Milwaukee, 1934-1954. 

? Cfr. Blat A. (O. P.), Commentarium textus Codicis Juris Canonici, (Romae, 
1921-1927, editio prima), Vol. III, p. 236 ; Wernz, F. Vidal, P.(S.J.), Jus canonicum 
ad Codicis normam exactum, Romae, 1923-1927), Tom. IV, vol. I, p. 165; Berutti, 
C. (O. P.), De jurisdictione quae ipso jure delegatur ad audiendas fidelium confessiones, 
art. in Jus Pontificium, vol. XIV (1934) 62; Cappello, F., De paenitentia, p. 268, 
n. 300. 

Ubach J. (S. J.), is the only author we have found to say explicitly that the juri- 
sdiction of canon 883 is not conferred ' a jure '. See his work entitled Theologia Mo- 
ralis, Buenos Aires, 1935, vol. II, p. 261 « (sacerdos navigans) absolvit... jurisdic- 


S hisp 


Tay hoe ek 


JURISDICTION mE Or HEARING OF CONFESSIONS ETC. 281 
possessed by a voyaging priest, or whether it is completely distinct 
from, though for its acquisition dependent on, the possession of dio- 
cesan jurisdiction !. Y 

We are of the opinion that the jurisdiction conferred by canon 883 
is not a mere extension of diocesan jurisdiction, but that the possession 
of diocesan jurisdiction is a condition for the obtaining of the jurisdiction 
delegated by the Supreme Legislator in canon 883. And in support of our 
opinion we appeal to the use of the particle dummodo in, the first para- 
graph; for the particle dummodo invariably denotes the présence of a 
condition ?. Furthermore, in the decree of 1869 on the subject of peni- 
tential jurisdiction on sea voyages the Holy See would seem to have 
merely extended the diocesan jurisdiction of the port from which the ship 
set out, for, according to that decree, a voyaging confessor on reaching 
a port of another diocese had to obtain the faculties of that diocese if 
he wished to continue to hear confessions while on the voyage ?. But 


according to the decree of 1900 the voyaging confessor was no longer 


obliged to obtain the jurisdiction of each diocese at which the ship 
called in the course of its voyage *. No longer was there question of 
extending diocesan jurisdiction, but of conferring jurisdiction for the 
entire voyage, provided that the voyaging priest had been approved by 
certain designated Ordinaries. And it is noteworthy that particle * dum- 
modo’ is found in the decrees of 1900 and 1905 but not in that of 1869. 
Hence since canon 883, § 1, reproduces with some slight but clear 
changes the decree of 1905, we hold that the jurisdiction of canon 883 
is not an extension of diocesan jurisdiction °. The jurisdiction confer- 


tione delegata ab Ordinario non a jure: jus nihil aliud facit nisi ipsam Ordinarii 
jurisdictionem extendere, eadem illi servata natura ». But we think that this state- 
ment is inexact, for ' dato non concesso" that canon 883 merely extends diocesan 
jurisdiction, — that extension of diocesan jurisdiction is 'a jure’, and therefore 
the jurisdiction should no longer be spoken of as being delegated by an Ordinary, 
but rather by law. ; 

1 Jorio, T. (S. J.), in his Theologia Moralis, (Neapoli, 1954), vol. III, p. 269, n. 430 
while admitting that the delegation of jurisdiction in canon 883 is ‘ a jure’, contends 
that it is an extension of diocesan jurisdiction. The same opinion is also held by 
Regatillo E. (S. J.), in his Jus Sacramentarium (Santander, 1949, editio secunda), 
p. 364, n. 455. 

? Cfr. can. 39. 

3 Cfr. Codicis Iuris Canonici Fontes, (cura P. Card. Gasparri et J. Card. Seredi 
editi, - Romae, 1923-1939), Vol. IV, p. 314, n. 1009. 

* Cfr. Fontes, Vol. IV, p. 524, n. 1238. 

5 Cfr. can. 6, n. 3. 


1956. — Ephemerides iuris canonici. 19 
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red by this canon is distinct from, though for its acquisition is dependent 
on, the possession of diocesan jurisdiction. 


The cessation of diocesan faculties during the voyage. 


Since in order to enjoy the jurisdiction conferred by canon 883 
a voyaging priest must have received the jurisdiction of one of the 
local Ordinaries mentioned in the canon, the question arises whether 
the possession of diocesan faculties is required during the entire voyage. 
And in proposing a solution to this question it is necessary to distin- 
guish the various hypotheses. | 

Should there be question of the lapse of diocesan faculties in the . 
course of the actual voyage, we think that the voyaging priest will 
continue to enjoy the delegated jurisdiction of canon 883, — the reason 
being that the condition of possessing diocesan faculties was verified 
at the commencement of the voyage !. 

Carrol maintains the view that the possession of diocesan facul- 
ties throughout the entire voyage is necessary ?. He argues from the 
fact that the possession of faculties granted by one of the Ordina- 
ries mentioned in canon 883 is evidently meant to be a test of fitness 
of a priest to receive the faculties of the canon. The logical assumption, 
according to Carrol, is that this test of fitness should persist during 
the entire voyage, for otherwise the anomaly could obtain that a proper 
Ordinary might withdraw a priest’s faculties while the voyage was 
in progress on account of some unworthiness, and the priest in question 
could continue to retain the faculties of canon 883. 

While agreeing with Carroll on the question of the purpose of the 
requirement that a priest be possessed of diocesan faculties, we think 
that significance should be attached to a small change in the wording 
of canon 883 from the wording of the decrees of 1900 and 1905. In the 
decree of 1900 the legislator used the phrase dummodo... confessio- 


1 Cfr. Cappello F., De Poenitentia, p. 268, n. 300 ; De Clerq, C., Des sacraments, 
p. 155, note 5. 

? Cfr. Carrol J., Faculties to hear confessions at sea, art. in The Australian 
Catholic Record, vol. XXV (1948) 226. The same view is also held by Kinane, J. Cfr. 
Queries concerning canon 883 art. in The Irish Ecclesiastical Record, vol. XLI (1933) 
419-320. 
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nes excipiendi facultatem habeant : ; and in the decree of 1905 the phrase 
dummodo... sacramentales confessiones excipiendi facultatem habeant 
vel obtineant ?. In the Code, however, the tense of the verb is changed 
from the present (used in the decrees of 1900 and 1905) to the perfect 
subjunctive, so that we read dummodo facultatem rite acceperint con- 
fessiones audiendi. It is true, as Conway observes, that it is unlikely 
that the legislator intends to give faculties on board ship to any priest 
who, at some time or other, has had faculties from his local Ordinary, 
even though that may have been many years ago, and even though the 
faculties may have been punitively withdrawn in the meantime ?. 
But the slight change in the tense of the verb sustains, we think, the 
more common opinion, that the faculties of canon 883 are available for 
the priest whose diocesan faculties lapse in the course of the voyage 4. 


The cessation of diocesan faculties at the commencement of the voyage. 


But what of the case in which diocesan faculties lapse at the com- 
mencement of the voyage ? For frequently it happens that diocesan 
faculties are granted usque ad discessum a dioecesi. Again it is 
necessary to distinguish the various hypotheses. 

Should there be question, of the departure of a priest from a port in 
the diocese where he has enjoyed jurisdiction, no difficulty exists. For 
when such a priest begins his voyage, he will be, for some time at least, 
within the territorial waters of the diocese, and therefore still enjoy- 
ing diocesan faculties. But when the ship eventually leaves territo- 
rial waters and the diocesan faculties lapse, the voyaging priest, since 
the voyage has already begun, will be in possession of the faculties 
of canon 883. 


1 Cfr., Fontes, Vôl. IV, p. 524, n. 1238. 

2 Cfr., Fontes, Vol. IV, p. 544, n. 1275. 

3 Cfr. Conway W., Confessions on board ship, art. in The Irish Ecclesiastical 
Record, vol. LXXXIII (1955) 453. 

4 Some authors use phrases from which it is a little difficult to determine whe- 
ther they hold that the possession of diocesan faculties is necessary for the entire 
voyage or merely at its commencement. Thus, Chretien in his work, De Paenitentia, 
p. 35 writes ; «...sacerdos debet esse jam facultate donatus et nunc gaudens ». And 
Berutti in the article entitled De jurisdictione quae ipso jure delegatur ad audiendas 
confessiones, in Jus Pontificium, vol. XIV (1934) 65 writes «... dummodo utique 
(sacerdotes) aliqua jurisdictione audiendarum confessionum, actu potiantur ». 

5 It is clear that by departure a definitive departure is intended and not a 


temporary one. 
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It is not quite so easy to determine whether a priest, commencing 


his journey from an inland diocese where he enjoys jurisdiction from his 


proper Ordinary until his departure, qualifies for the faculties of canon 
883, — without having to make recourse to the Ordinary of the port 
of embarkation or the Ordinary of a port of call. A number of authors 
incline to the view that such a priest should be considered as being still 
in possession of diocesan faculties and therefore qualified to receive the 
jurisdiction of canon 8831, Cappello asserts that the opinion is uncer- 
tain, but concedes probability to it on the ground that there is question 
of a simple condition which has already been verified *. To our mind, 
however, the reason advanced by Cappello would seem to be a * peti- 
tio principii’, for the whole question is precisely concerned with the 
verification or not of the condition required by canon 883. Consequently 
we hold the view that a priest resident in an inland diocese who has 
received jurisdiction in that diocese until his departure from it, should 
be considered as no longer possessing diocesan faculties when, he reaches 
the port of embarkation, and therefore would be obliged to obtain ju- 
risdiction from the Ordinary of the port of embarkation or from the 
Ordinary of the port of call, if he wishes to hear confessions during the 
voyage. 

Nor do we think that the argument drawn from the tense of the 
verb ‘ acceperint" and adduced in support of the view that should a 
priest’s faculties lapse in the course of the voyage, he could still continue 
to enjoy the faculties of canon 883, be valid in the present case. For in the 
former hypothesis the voyage has already begun when the diocesan 
faculties lapse, but in the present hypothesis the faculties have already 
lapsed before the voyage has begun. 


The nature of the jurisdiction conferred by the Ordinaries of canon 883. 


Although the jurisdiction by which a priest absolves penitents in 
the course of a sea voyage is not an extension of diocesan jurisdiction, 


1 Cfr. Noldin H.-Schmitt A., De sacramentis (Barcelona, 1945, editio vigesima), 
p. 350, n. 344 ; Sirna J., De confessione in itinere aereo, art. in Revista Espanola de 
Derecho canonico, vol. III (1948) 645 ; Jone H., Commentarium, vol. II, p. 193 ; 
Jorio T., Theologia Moralis, vol. IIT, p. 270; Conway W., art. cit., pp. 452-454. 

? Cappello, F., De paenitentia, p. 268, n. 300 where «... cum agatur de simplici 
conditione, eaque prius jam verificata ». 
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the facultas confessiones audiendi mentioned in the canon and confer- 


red by one of the Ordinaries designated in the canon, should be consi- 
dered as true diocesan jurisdiction, and therefore can be exercised in 
the diocese of the Ordinary who granted it, unless otherwise expressly 
stated. Hence an Ordinary of a port cannot be said to give jurisdiction 
to a priest for the voyage and at the same time withold diocesan juris- 
diction. The jurisdiction which any of the Ordinaries mentioned in 
canon 883 confers is diocesan jurisdiction, valid for the territory of a 
partieular diocese. The jurisdiction for the hearing of confessions on a 
voyage is derived not from any particular local Ordinary, but from the 
law, which requires as a condition for its concession that jurisdiction 
should have been received from at least one of the Ordinaries designated 
in canon 888 !. 


ARTICLE II. 


The term «iter maritimum » 


In examining the question of the jurisdiction conferred by law 
on voyaging priests, obviously one of the cardinal points of the investi- 
gation must be the determination of what properly constitutes a sea 
voyage. Nor is this the least important point requiring determination, 
for on it may depend the possession or not of the faculties conferred 
by the canon. But, of course, it should also be remembered that in the 
face of positive and probable doubt on the point, jurisdiction will be 
supplied by the Church?. Of modern authors who comment on the 
term ‘ iter maritimum ' few offer any positive criterion for its determina- 
tion in practice. 

The term ‘iter maritimum ' would seem to indicate a journey by 
sea from one precise point to another precise and predetermined point, 
and thus being distinct from what many authors describe as a * deam- 
bulatio maritima? and which may perhaps be best translated by the 
word cruise 3, Not all cruises, however, should be excluded from coming 


1 Cfr. Busquet, F.-Bayon G., Thesaurus confessarii seu brevis et accurata sum- 
mula totius doctrinae (Madrid, 1934, editio nona, secunda post Codicem), p. 560: 
Jorio, I, 0.'c., p. 210. 

? Can. 209. 

3 Cance A., Le Code de Droit Canonique, (Paris, 1928), vol. II, p. 326 «... Ils? 
agit d'un vrai voyage... et non d’ une promenade, d’une partie de plaisir ete. » ; 
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within the scope of canon 883; those only which are made without any 
definite destination in view should be excluded. As Berutti observes, 
an * iter maritimum, can be said to be a journey between point A and 
point B with a halt at the latter point!. Thus, according to Berutti, 
the fact that a ship spent several days at sea might not necessarily mean 
that there was question of an ‘ iter maritimum °. Clearly, however, the 
fact that the destination of the voyage was changed either from ne- 
cessity or choice in the course of the voyage would not prevent the 
voyage from being described as a true ‘iter maritimum ’ ?. 


f GITA 
Various criteria. 


The question then may be asked : should any and every sea voyage 
be considered as coming within the scope of canon 883 ? 

It might be argued that since the legislator does not qualify in 
any way the term ‘iter maritimum °, then any voyage, no matter how 
short in distance or brief in duration, is comprehended by the canon. 
This view, however, has found no supporters, — chiefly for the reason, 
we think, that the faculties of canon 888 must be regarded as being 
granted for special circumstances in which the ordinary laws governing: 
the concession of sacramental jurisdiction cannot, — or only with great 
difficulty, — be applied. To determine when these special cireumstances 
are verified and consequently when the faculties of canon 883 are available 
for voyaging confessors, various criteria have been put forward by com- 
mentators. 


Regatillo, K., Jus sacramentarium, p. 264, n. 455, «Iter maritimum ... plus dicit 
quam meram deambulationem maritimam per aliquot horas sola recreationis aut 
piscationis causa»; Jombart E. (S. J.), Manuel de Droit Canon (Paris, 1949), 
p. 529, « Une simple promenade en mer n'est pas un voyage » ; Vermeersch-Creusen, 
Epitome, vol. II (editio septima, 1954), p. 104, n. 153, « Maritimum iter dicit plus 
quam maritimam quandam ambulationem qua reereationis vel piscationis causa 
quispiam per aliquot horas a portu solvit ». 

1 Cfr. Berutti C., De jurisdictione quae ipso jure delegatur ad audiendas fidelium 
confessiones, art. in J'us Pontificium, vol. XIV (1934) 65. 

? [bid., p. 65. It should be observed that a voyage by submarine would also 
come within the scope of canon 883. Cfr. Cappello F., De paenitentiae, p. 268, 
n. 300. 


Motive. 


Many authors exclude from the scope of canon 883 sea voyages 
undertaken for motives of pleasure !. Admittedly by voyages under- 
taken for motives of pleasure these authors seemingly intend to desig- 
nate short sea voyages. But since long sea voyages can equally be 
undertaken for motives of pleasure, we think that the criterion of mo- 
tive should not be invoked at all in the interpretation of the present 
| canon. 

A priest voyaging across the entire ocean would not be excluded 
from enjoying the faculties of canon 883 simply because he had under- 
taken the voyage for a motive of pleasure. Hence we think that no re- 
ference to the motive for which a voyage is undertaken should be made 
in the interpretation of.this canon. 


Time and distance. 


The most commonly accepted opinion among authors is that the 
faculties of canon 883 are only available for priests undertaking voyages 
of at least one day's duration ?. While recognising the authority of 
the authors who advance this criterion, we think that a more accurate 


1 Chretien , P., De Paenitentia, p. 35, «...sane non sufficit ambulatio in lintre 
facta recreationis vel piscationis causa » ; Busquet-Bayon, o. c., p. 560, « Iter maritimum 
non est navigatio qua recreationis causa, solvit quis a portu post aliquas horas rever- 
surus ». Cfr. also Cance, A., o. c., p. 326; Regatillo E., o. c., p. 264, n. 455; Ver- 
meersch-Creusen, o. c., p. 104, n. 153. 

? Gury J.-Ferreres, J. (S. J.), Casus conscientiae (Barcelona, 1921, editio quarta), 
pp. 375-376, « Facultates valent pro quocumque itinere maritimo, etiamsi unius 
diei sit»; Kelly J., The jurisdiction of the confessor according to the Code of Canon 
Law (New York, 1929), p. 182 «It is our opinion... that whenever several days, 
or one full day, or even several hours are spent in E on the water, e. g. over 
night or when it is necessary to take one’s meals aboard the boat... a true ‘ iter ma- 
ritimum ' in the wide sense is present and a priest may avail himself of the faculty 
granted by the canon » ; De Varceno G.-Loiano S. (O. M. Cap.), Institutiones Theo- 
logiae Moralis (Taurini, 1940), vol. IV, p. 363, «...requiri videtur ut saltem per 
unum diem navigare debeat sacerdos, licet forsan ex aliquo accidente iter sit inter- 
ruptum : unde excludi videtur qui consulto per duas vel tres horas iter aggreditur » ; 
Cappello F., o. c., p. 268, n. 300, « Necesse est ut sacerdotes iter maritimum re- 
vera arripiant, etiam per paucos dies, imo per unum vel alterum dumtaxat»; Jone 
H., Commentarium, vol. II, p. 122, « Non requiritur ut iter maritimum per longum 
temporis spatium protrahatur, sufficit ut protrahatur per unum vel alterum dum- 
taxat diem ». 
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criterion can be arrived at by distinguishing between voyages which 
are made on the high seas and those which are made entirely within 
territorial waters. Hence we propose the following two-fold criterion : 


(A) Voyages on the high seas 


Since no local Ordinary is empowered to confer delegated jurisdic- 
tion for the hearing of confessions on the high seas, it is reasonable 
to suppose that it was the legislator’s intention to provide by canon 
883 the requisite faculties for the hearing of confessions on the high 
seas. Therefore, we hold that whenever there is question of any voyage 
in the course of which the ship must leave territorial waters and pass 
on to the high seas, then the faculties of canon 883 are available for all 
properly approved priests during the entire voyage. 


(B) Voyages within territorial waters 


That the faculties of canon 883 are available for priests making 
voyages entirely within territorial waters is certain. It is to be noted 
that the word ‘transmarinum’ used in the decrees of 1869 and 
1900 was replaced by the word ‘ maritimum" in the decree of 1905, 
and Vermeersch, who commented on the 1905 decree after its publi- 
cation observed that the change in the wording indicated that a less 
protracted voyage and one not necessarily on the high seas was now 
intended !. As regards, therefore, voyages made entirely within ter- 
ritorial waters — we accept, — since we have no cogent reason for de- 
parting from, — the common opinion requiring that there be question 
of a voyage of one day’s duration before the faculties of canon 883 are 
available for such voyaging priests. 


Voyages on rivers and canals. 


Having put forward what we consider to be the true meaning of 
the term ‘iter maritimum " in the text and context of canon 883, the 
question arises whether the faculties of this canon are available also for 
voyages on rivers and canals. In proposing a solution to this question 
the various hypotheses should be clearly distinguished. 

Firstly, whenever the navigation of a river or canal has preceeded 


! Cfr. Vermeersch A., Commentarium, art. in Periodica de re canonica et mo- 
rali, vol. III (1907) 43. 
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or followed a true ‘ iter maritimum’, then there can be little doubt that 
' the faculties of canon 883 can be used by all properly approved priests 
aboard the ship, — even though the ship has left or has not yet reached 
the open sea. This opinion is based on the words ‘ toto itinere’ used in 
the canon which would bear the interpretation we have given above. 
And moreover, it is noteworthy that in the decree of 1905 the correspon- 
ding phrase used was ‘ toto itinere maritimo’ so that with the omission 
of the adjective ‘ maritimo in canon 883, the opinion that the facul- 
ties are available not only when the ship is on the actual sea, but also 
before or after leaving the open sea, would seem to be confirmed. 

Nor do we think that the length of the voyage on a river or 
canal enters into the question, — provided the navigation of the river 
or canal can be considered as morally part of a true ‘ iter maritimum ^. 
If, however, a priest should board a sea-bound vessel intending to dis- 
embark before the ship reached the open sea, such a priest would not 
in our opinion enjoy the faculties of canon. For although the ship itself 
was starting out on a true ‘iter maritimum °’, the priest could not be 
considered as doing so. And the faculties of the canon are given to priests 
undertaking a sea voyage, and not to priests in a ship which is under- 
taking a sea voyage. 

We do not therefore consider the faculties of canon 883 as being 
valid for river voyages which are independent of and unrelated to sea 
voyages. And this opinion is held by the majority of commentators !. 


Voyages on lakes. 


The question whether the faculties of canon 883 are valid for 
voyages on lakes is a little more difficult to resolve. It should be said 


1 Cfr. De Vareeno-Loiano, Institutiones, vol. IV, p. 363; Crniea A., Commen- 
tarium theoretico-praticum Codicis Juris Canonici (Sibenik, 1941) vol. IT, p. 78; Hey- 
len V., Tractatus de poenitentia, (Mechliniae, 1946, editio octava) p. 252, nota ; 
Regatillo, E., Jus sacramentarium, p. 264, n. 455; Merkelbach, B. (O. P.), Summa 
Theologiae Moralis (Bruges, 1949, editio octava), p. 540 ; Berutti, C., De jurisdic- 
lione quae ipso jure delegatur ad audiendas fidelium confessiones, art. in Jus Ponti- 
ficium, vol. XIV (1934) 65; Hannan J., River trips, art. in The Jurist, vol. VIII 
(1948) 73. 

Conte a Coronata M. (O.F.M. Cap.) De sacramentis (Taurini, 1948-1951, 
editio secunda), vol. I, p. 360 holds that the faculties of canon 883 are valid for river 
voyages. The same opinion is also held by Tummolo R.-Jorio, T. (S. J.), Theologia 
Moralis (Neapoli, 1935, editio quinta), vol. II, pars 2%, p. 354, n. 545. 
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at once that if the faculties of canon 883 are valid for voyages on lakes, 
it is only through analogy. For since the term maritimum, is used in 
canon 883, fresh-water lakes could not be said to fall immediately © 
under the scope of the canon. Many authors, however, hold that a true 
analogy exists between a voyage on a lake and a voyage on the sea, 
and that therefore the faculties of canon 883 are valid for lake voyages !. 

We favour the view that canon 883 cannot be availed of by priests 
making voyages (which are independent of a true sea voyage) on lakes, 
however large. Granted that a certain analogy exists between a voyage 
on the sea and a voyage on a lake, but to hold that by analogy the fa- 
culties of canon 883 are extended to voyages on inland lakes is tanta- 
mount to holding that a lacuna in the law exists regarding penitential 
jurisdiction on lake voyages?. That conclusion seems to us inadmis- 
sible, for an inland lake will form part of some diocese or dioceses, even 
though in this latter case the lines of demarcation may not be clear. 
Therefore, with Berutti and others, we hold that until an authentic in- 
terpretation declares otherwise, the faculties of canon 883 are not avai- 
lable for priests voyaging on inland lakes ?. 


The phrase ‘toto itinere’. 


Canon 883 states explicitly that the jurisdiction granted by virtue 
of this canon is available for the duration of the entire journey. We 
have already observed that a priest approved for confessions in accor- 
dance with the prescriptions of canon 883 could hear confessions on 
board a ship bound for or returning from a proper sea voyage, even 
though the ship had not yet reached or had already left the open sea. 
The reason is that the ship is already ‘ in itinere. But does it follow, 
therefore, that the ship must have already weighed anchor before a 
priest can avail of the faculties of canon 883 ? 

Clearly a priest who does not enjoy the faculties of the diocese 
where the port is situated and where he begins his voyage, could not 
hear confessions in the port before he boards the ship. For the sea voy- 
age could not be said to have begun, and all authors are agreed that 


1 Cfr. Tummolo-Jorio, o. c., p. 354, n. 545; De Varceno-Loiano, o. c., p. 363 ; 
Conte a Coronata, M., o. c., p. 368, n. 361 ; Cappello F., De paenitentia, p. 268, n. 300. 

2 Cfr. can. 20. 

? Cfr. Berutti, C., art. cit., p. 65; Merkelbach, B., o. c., p. 540 ; Anon. Adno- 
tationes, art. in Jus Pontificium, vol. IV (1924) 66. 
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the voyage must have at least morally begun before a priest can avail 
of the faculties of canon 8831. On the other hand, it would not seem 
to be necessary that the ship should have actually weighed anchor be- 
fore the priest could use the faculties of canon 883. And the common and 
probable view considers the voyage as morally begun as soon as the 
priest has boarded the ship, — and therefore the faculties of canon 883, 
can be used from that moment onwards, even though the ship may 
remain a considerable time in the port before departing. Likewise, the 
voyage is not considered to have terminated until the priest has finally 
disembarked at his destination ?. 

The fact that a voyaging priest disembarked at several places in 
the course of his voyage and even spent a short space of time at these 
places would not necessarily mean that there was question of a new 
voyage each time he re-embarked on the ship. As a rule, several sea 
voyages undertaken for the same end or cause and separated by brief 
intervals of time can be considered as morally one sea voyage, and hence 
the approbation of a local Ordinary received at the outset would be 
considered sufficient to allow a priest avail of the faculties of canon 883 
on each particular voyage ?. 


ARTICLE III. 


The approbation of secular priests and priests pertaining 
to non-exempt religions and societies 


. We have already seen that the jurisdiction conferred on voyaging 
priests is delegated by law; and the possession of local or particular 
jurisdiction is a condition, required by the legislator before the jurisdic- 
tion delegated by law can be enjoyed. For that reason we have used 
the word ‘ approbation’ in the title of the present and following article, 


1 Cfr. Cance, A., Le Code de Droit Canonique, vol. II, p. 326 ; Merkelbach, B., 
Summa Theologiae Moralis, vol. III, . 540 ; Cappello F., o. c., p. 268, n. 300. 

2 Cfr. Kelly J., The jurisdiction of the confessor, p. 180 ; De Clereq C., Des sa- 
crements, p. 155; Regatillo E., Jus sacramentarium, p. 264, n. 455; Jombart E., 
Manuel, p. 259 ; Cappello F., De paenitentia, p. 268, n. 300 ; Conte a Coronata M., 
De sacramentis, vol. I, p. 368, n. 360. 

3 Cfr. Berutti C., De jurisdictione quae ipso jure delegatur ad audiendas. fidelium 
confessiones, art. in Jus Pontificium, vol. XIV (1934) 65. 
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although it should be remembered that approbation in the sense in 
which that word was used in pre-Code law is now no longer required. 

In the present article we will consider the approbation of secular 
priests as well as priests pertaining to non-exempt Religions and societies, 
and in the following the approbation of priests pertaining to exempt 
Religions and societies. And since we are now considering the appro- 
bation of secular priests and priests pertaining to non-exempt Religions 
and societies, the Ordinaries in question will always be local Ordina- 
ries, and these are enumerated in canon 198, $ 1. They are, besides the 
Roman Pontiff, residential bishops, abbots and prelates ‘ nullius’ for 
their respective territories as well as their vicars general ; administrators, 
vicars and prefects apostolic as well as vicars delegate! ; lastly, all those 
who according to law or constitution succeed the above mentioned in 
the ruling of a particular territory. 

It is not sufficient that a voyaging priest have received jurisdiction 
for the hearing of confessions from any local Ordinary in order to enjoy 
the faculties of canon 888. Three particular local Ordinaries are desi- 
gnated in the canon and the first of these is the proper Ordinary of 
the voyaging priest. 


The proper Ordinary. 


In determining the proper Ordinary of a secular priest the vast 
majority of commentators mention three distinct Ordinaries: 1) the 
Ordinary of the place where the priest has a domicile ; 2) the Ordinary 
of the place where the priest has a quasi-domicile ; 3) the Ordinary 
of the diocese into which the priest has been incardinated 2. . 

Onclin, however, holds that the Ordinary of the diocese into which 
a priest has been incardinated may not necessarily be the proper Or- 
dinary of the priest in question. For since the Code recognizes only one 


1 Cfr. A.A.S., vol. XII (1920) 120. 

* Cfr. Blat A., Commentarium, vol. III, p. 236, n. 206; Ubach J., T'heologia 
Moralis, vol. II, p. 261, n. 1994; Berutti C., art. cit., p. 63; Pujolras H., Adnota- 
tiones, art. in Commentarium pro religiosis, vol. XXVI (1948) 17; Rossi J., Anno- 
tationes, art. in Apollinaris, vol. XXII (1949) 33; Jombart E., Confesseur, art. in 
Dictionnaire de droit canonique, vol. IV, col. 14. 

Since non-exempt priests will not be incardinated into a diocese, their proper 


Ordinary will be the Ordinary of the place where the house to which they are assigned 
is situated. 
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| way of acquiring a proper Ordinary, namely by domicile or quasi-do- 


micile !, there can be no foundation for the opinion which holds that 
à proper Ordinary is acquired by incardination 2. It is true that in most 
cases a priest will have a domicile or quasi-domicile in the diocese into 
which he has been incardinated, and therefore no difficulty will arise, 
but Onchlin points out that frequently it happens that a diocesan priest 


. spends a greater part of the year teaching in a school or university 


which is not situated in the diocese into which he has been incardinated. 
Hence such a priest, in Onclin's view, undertaking a sea voyage during 
his vacation and wishing to obtain faculties from his proper Ordinary 
with a view to enjoying the faculties of canon 883, should apply to the 
bishop of that place where he has a domicile or quasi-domicile, — and 
not to the bishop of the diocese into which he has been, incardinated. 

But we think that this opinion is too narrow, for if incardination 
into a diocese is to mean anything, it must mean that a priest is subject 
to the bishop of that diocese as to his proper Ordinary. Otherwise the 
absurd situation could exist that a priest having acquired a domicile 
or quasi-domicile in a diocese other than that into which he had been 
incardinated could refuse to obey the bishop of this latter diocese on the 
grounds that he was not his proper Ordinary. 

Some authors hold that a military chaplain who has the faculty 
of hearing confessions from a military Ordinary, will qualify to receive 
the faculties of canon 883 on a sea voyage?. We consider this view 
probable, for the reason that a military Ordinary is to be considered as 
the proper Ordinary of the faithful who have been entrusted to his spi- 
ritual care +. 


L 


Parish priests and those equiparated to them. 


If a priest is a pastor or canon penitentiary, he does not receive 
his jurisdiction directly from his Ordinary, but rather from his office 


J Cfr. can. 94, 8 1. — 

? Onclin W., Legislation canonique, art. in Ephemerides Theologicae Lovanienses, 
vol. XXIV (1948) 464-465. 

3 Cfr. Busquet J.-Bayon G., Thesaurus Confessarii, p. 560 ; Jorio T., Theo- 
logia Moralis, vol. III, p. 269, n. 430. 

4 Cfr. Instructio, De Vicariis Castrensibus, in A.A.S., vol. XLIII (1951) 562- 
365 ; also Pugliese A., Adnotationes ad Instructionem de vicariis castrensibus, art. in 
Monitor Ecclesiasticus, vol. LXXVI (1951) 587. 
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to which the law has attached this power! But since he exercises 
this office dependently on his local Ordinary, there is no doubt that such 
a priest on a sea voyage enjoys the faculties of canon 888?. Those 
who are equiparated to parish priests and come under this title in law, 
namely, a quasi-parish priest ?, a ‘ vicarius curatus’ t, a ° vicarius oe- 
conomus’ ® a ‘vicarius cooperator? or parish priest who assumes the 
ruling of a parish before the appointment of a * vicarius oeconomus ' , 
a * vicarius substitutus * " and a * vicarius adjutor ’ who supplies in every- 
thing the place of a parish priest ë — all these enjoy ordinary power 
to hear confessions ; and since they exercise their office dependently on 
the local Ordinary, who in most cases will also be the proper Ordinary 
of these priests, they will enjoy the faculties of canon 883 on a sea voyage. 
Should it happen that the local Ordinary where these priests exercise. 
their office is not the proper Ordinary for these priests, then such priests, 
though possessing ordinary jurisdiction in the internal forum, will not 
thereby enjoy the delegated jurisdiction of canon 883 for sea voyages. 


The Ordinaries of the port of embarkation and of a port of call. 


Besides the proper Ordinary of a voyaging priest two other Ordina- 
ries are mentioned in canon 883 from whom faculties may be sought in 
order to qualify a priest to receive the jurisdiction delegated by law for 
sea voyages. 

The first of these Ordinaries mentioned is the Ordinary of the port 
where a priest embarks on the voyage. The interpretation of these words 
in the canon offer little or no difficulty. It may be remarked, however, 
in passing that should there be question, as frequently happens, of 
embarking on a ship at a river-port where the river is the dividing line 
between two dioceses, it would not, we think, be sufficient for a priest 
to enjoy the faculties of either diocese — but it would be necessary to 


^ Cfr. can. 873, § 1, and 401, § 1. 

* Cfr. Kelly J., The Jurisdiction of the Confessor, p. 181. 
3 Can. 216, $ 3. 

4 Can. 471. 

San 479 10 

S TDid. 29: 

7 Can. 474. 

* Can. 475, $ 2: 
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be in the possession of the faculties of that diocese from the territory of 
which he actually boards the ship. 

The second Ordinary mentioned in the canon is the Ordinary of 
a port of call. Since the canon uses the words portus interjecti per quem 
in itinere. transeunt, it would not be sufficient merely to see the port a 
longe, but it would be necessary to enter or pass through the port, even 
though the ship does not stop to disembark passengers !. | 


Corollaries. 


Some observations may be made about the Ordinaries mentioned 
in the canon by way of conclusion to this article. 

Firstly, the Ordinaries themselves mentioned in the canon undoubt- 
edly enjoy the faculty of hearing confessions on sea voyages, although 
Merkelbach holds the negative opinion ?. 

Secondly, it may be asked whether local Ordinaries who are ac- 
tually voyaging on a ship can confer faculties on priests in the course 
of the voyage and so qualify them to receive the faculties of canon 883. 
Conway is the only author we have found to raise the question ?. In 
giving a solution to the question Conway makes a distinction regarding 
the penitents to be absolved. A local Ordinary voyaging on a ship could 
confer jurisdiction on any priest to hear the confession of one of his 
subjects (i. e. one who had a domicile or quasi-domicile in the territory 
of the Ordinary). But the same local Ordinary could not confer any 
jurisdiction on a priest to hear the confession of a non-subject. 

We are not altogether certain that a local Ordinary could dele- 
gate a priest to hear the confession of one of his subjects who is on a 
voyage outside the Ordinary's territory, for it is expressly stated in 
canon 874, $1, that delegated jurisdiction to hear confessions is conferred 


1'A secular priest who had not received any approbation from a local Ordi- 
nary could in the course of a voyage receive delegation from. a superior in a cleri- 
cal exempt Religion or society, empowering him to hear the confessions of the sub- 
jects of this religious superior. Cfr. can. 875, $ 1. 

2 Merkelbach B., Summa Theologiae Moralis, vol. III, p. 539, «Concessio re- 
spicit sacerdotes, non ipsos, ut videtur, Ordinarios ». 

We find it difficult to see any basis for this opinion. Opposing it, Jorio in his 
Theologia Moralis, vol. III, p. 270, n. 431 cites the R. J. 58 in VI: ‘ Cui licet quod 
est plus, licet utique quod est minus’. 

3 Conway W., Confession on board ship, art. in The Irish Ecclesiastica Re- 
cord, vol. LXIX (1947) 51-52. 
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by the Ordinary of that place in which the confessions are to be heard. 
Canon 874, $ 1, constitutes then, in our view, one of the exceptions 
— express though implicit — envisaged by the Legislator when in canon 
199, $ 1, he stipulates that ordinary power of jurisdiction may be dele- 
gated, unless otherwise expressly stated. 

Since the high seas are not under the jurisdiction of any local Ordi- 
nary (apart from the Roman Pontiff) no local Ordinary is empowered 
to delegate jurisdiction for the hearing of confession while on the high 
seas, — even for the confessions of his subjects. Since a local Ordinary 
enjoys ordinary power in the internal sacramental forum, it follows that | 
he himself may hear the confessions of his subjects wherever they may 
be !. But he is not empowered to delegate others to hear his subjects. 
confessions outside his territory. 

The question proposed by Conway should we think, be solved rather 
from the relation existing between priest and Ordinary than from the 
relation existing between subject.and Ordinary : 

1) If the voyaging Ordinary is the proper Ordinary for any of fie 
priests on board, then he may confer diocesan jurisdiction on these prie- 
sts and so qualify them to receive the jurisdiction of canon 883. 

2) If the voyaging Ordinary happens to be the Ordinary of a port . 
at which the ship calls, he may confer diocesan jurisdiction on all prie- 
sts on board and so qualify them to receive the faculties of canon 888. 

3) If the voyaging Ordinary happens to be the Ordinary of the port 
whence the ship set out, he may confer diocesan jurisdiction on all 
priests who embarked on the ship at this port and so qualify them to 
receive the faculties of canon 883. 

Outside these cases a local Ordinary who is actually on a voyage 
could confer diocesan jurisdiction on other voyaging priests, but such 
jurisdiction would not qualify them to enjoy the faculties of canon 883. 

Lastly, it is stated in canon 883 that in order to obtain jurisdi- 

ction for the hearing of confessions on sea voyages, it is necessary that 
priests should have properly — ‘rite’ — received jurisdiction from 
one of the Ordinaries mentioned in the canon. The local Ordinaries 
mentioned in the canon, therefore, should confer jurisdiction only on 
those priests who are fit subjects to receive it, — and this is established 
by examination, unless there is question of a priest whose theological 


1 Can. 881, § 2. 


" 
i Y (i 
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learning is sufficiently attested to from other sources !. Further, the con- 
cession of jurisdiction should be given expressly (either explicitly or 
implicitly) by word or writing, and for its concession nothing by way 
of payment can be asked ?. All the prescriptions recalled in this paragraph 
concern the liceity and not the validity of the concession of jurisdi- 
ction. 


ARTICLE IV. 


The approbation of priests pertaining to exempt clerical Religions 
and societies 


Having considered how secular priests and non-exempt priests 
obtain jurisdiction for a sea voyage, we will now examine the question 
of how this same jurisdiction is obtained by priests pertaining to exempt 
clerical Religions and exempt societies. 

At the outset it is necessary to remark that superiors in exempt 
clerical Religions enjoy, according to the Constitutions, jurisdiction to 
hear the confessions of their subjects ?. Furthermore these same supe- 
riors are empowered to confer delegated jurisdiction on any priest for 
the hearing of the confessions of their subjects *. And since the juris- 
diction of superiors is personal rather than territorial, such jurisdiction 
can be exercised or delegated by a religious superior for the confessions 
of his subjects anywhere in the world 5. 


Delegation of a confessor by am itinerant religious. 


Closely connected with the question of delegation of jurisdiction 
by a religious superior is the question of delegation of jurisdiction by 
an itinerant religious. 

Before the Code members pertaining to an exempt clerical Religion 
enjoyed the faculty of confessing, while on a journey, to a * socius ido- 
neus’, and authors usually attributed the jurisdiction of the confessor 


1 Can. 877, $ 1. 
*? Can. 879, & 2. 
3 Can. 873, § 2. 


4 Can. 875, § 1. 
5 It should be noted that superiors themselves should only hear the confessions 


of those subjects who approach them freely and of their own accord ; and even then 
superiors should not hear their subjects confessions habitually without a grave rea- 
son. Cfr. can. 518, § 2. 


1956. — Ephemerides iuris canonici. 
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thus selected by the itinerant religious to implicit or tacit delegation 
by the religious superior 1. There is no special mention in the Code of 
this method of obtaining jurisdiction through being selected by a re- 
ligious to hear his confession. Canon 879, § 1, requires as a condition 
for validity in all cases that jurisdiction be granted expressly either by 
word or by writing. Hence this canon excludes tacit delegation of juri- 
sdiction by religious superiors, — which was formerly considered suf- 
ficient in the case ?. However, although the Code requires that jurisdic- 
tion be conferred expressly, it does not demand that it be conferred dir- 
ectly by the person who enjoys the power of delegating jurisdiction. 
Hence we think that a clerical exempt superior can thus indirectly and 
validly confer delegated jurisdiction by commissioning his subject to 
choose any priest for confession, who will, by virtue of the superior’s 
intention, receive the necessary jurisdiction ?. 

Schaefer * and Fallon 5 both observe that in practice the value of - 
this indirect delegation is greatly diminished by the prescription of 
canon 877, $ 1, requiring the holding of an examination before the 
conferring of jurisdiction. | 


Jurisdiction in an exempt clerical Religion and canon 883. 


The jurisdiction possessed or conferred by a superior of a clerical 
exempt Religion for the confessions of his subjects anywhere in the 
world is independent of the jurisdiction conferred by canon 883. The 
former while being capable of being exercised on a sea voyage is limited 
to the personnel of an exempt clerical Religion or society ; the latter, as 
we shall see, may be exercised in favour of all the faithful. But since the 
delegated jurisdiction of canon 883 is intended to be available for all 
voyaging priests, (the phrasé used in the canon is * sacerdotes omnes ’) 
provided they are properly approved by one of the Ordinaries mentioned 
in the canon, it follows that a priest pertaining to an exempt clerical 


Cfr. Lehmkuhl A., Theologia Moralis, vol. II, p. 286, n. 394. 

Cfr. Schaefer C., De religiosis ad normam Codicis Juris [Canonici (Romae, 1947 
editio quarta), p. 319, n. 617 ; Vermeersch A., Theologia Moralis (Romae, 1947-1954, 
editio quarta), pp. 279-280, n. 439 ; Cappello F., De paenitentia, p. 279, n. 307. 


* Cfr. Fanfani L., De jure religiosorum (Taurini, 1925, editio secunda), p. 146, 
n. 127. 


^ Cfr. Schaefer C., o. c., p. 319, n. 616. 


5 Cfr. Fallon J., Confession of itinerant religious, art. in The Irish Ecclesia- 
stical Record, vol. LVI (1940) 580. 
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Religion or society may also obtain the wider delegated jurisdiction 
of canon 883, provided he previously has obtained jurisdiction from one 
of the three Ordinaries mentioned in the canon. 


The term * proprius Ordinarius? of canon 883 and exempt clerical Reli- 
gions. 


When the words ‘ proprius Ordinarius? are used in reference to an 
exempt clerical Religion they undoubtedly designate a major superior in 
that Religion or society!. Hence it is not surprising that with the promul- 
gation of the Code there were many authors who held that since the term 
* proprius Ordinarius? was used in canon 888 without any qualification, 
major superiors in clerical exempt Religions and societies could confer 
the faculty of hearing confessions on their priest-subjects, and so qua- 
lify them to enjoy on sea voyages the faculties of canon 8832. Other 
authors appealing to the pre-Code decrees on the question of jurisdiction 
on sea voyages and to the text of canon 883 held that such major supe- 
riors were not included under the term ‘proprius Ordinarius? of can 
883 ?. In support of both opinions strong arguments were advanced 
and the question was widely discussed *. In 1934, however, an end 
was put to the discussion by a reply of the Commission for the authen- 
tic interpretation of the canons of the Code declaring that under the 
designation of ‘ Ordinaries’ in canon 888, $ 1, major superiors in cle- 
rical exempt Religions were not included 5. Thus it is now established 
that all the Ordinaries mentioned in canon 883 are local Ordinaries. 


1 Cfr. can. 198. 

? Cfr. Martinez J., Boletin canonico, art. in Religion y cultura, vol. II (1928) 
114-118 ; Voltas P. Consuliationes, art. in Commentarium pro religiosis, vol. II 
(1921) 373-375 ; Gennaro A. (S.S.), Della giurisdizione sui naviganti, art. in Perfice 
Munus, vol. VI (1931) 118-121 ; Berutti C., De jurisdictione quae ipso jure delega- 
iur ad audiendas fidelium confessiones, art. in Jus Pontificium, vol. XIV (1934) 64. 

3 Cfr. Blat A., Commentarium, vol. III, p. 236 ; Aertyns, I.-Damen C. (C.S.S.R.), 
Theologia Moralis (Taurinorum Augustae, 1928) vol. II, p. 262, n. 381 ; Kinane J., 
Queries concerning canon 883, art. in The Irish Ecclesiastical Record, vol. XLI (1933) 
420-421. 

^ A good summary of the arguments presented by both sides may be found in 
an article by Maroto P., entitled De confessione navigantium, in Commentarium 
pro relgiosis, vol. XV (1934) 356-358. 

5 4.4.8., vol. XXVI (1934) 494, «D. An sub nomine Ordinarii, de quo in ca- 
none 883, $ 1, veniant etiam Superiores maiores Religionis clericalis exemptae. R. 
Negative. 
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The proper local Ordinary for an exempt priest. 


Who, then, is the proper local Ordinary for an exempt priest ? 
Both authors who wrote before the promulgation of the Code as well 
as those who have written since its promulgation are almost unanimous 
in the opinion that the proper local Ordinary for an exempt priest is 
the Ordinary of the place, where the house to which such a priest is 
attached, is situated 1. 

It would seem necessary that an exempt priestshould have received 
an official assignation to a particular house from his major superior 
before he could call the Ordinary of the place where the house is situated 
his ‘ proprius Ordinarius ’ for the purposes of obtaining penitential juris- 
diction. Cappello interprets the phrase ‘ proprius Ordinarius’ of canon 
888 very widely, so that in his opinion an exempt priest could con- 
sider as his proper Ordinary any local Ordinary within whose terri- 
tory he was staying ?. But we would not be inclined to favour this 
view for two reasons: 1) it is not in harmony with the common inter- 
pretation given to the phrase by pre-Code commentators, and there 
is no reason for departing from such a traditional interpretation ; 
2) granted that delegated jurisdiction is conferred on an exempt priest 
by the Ordinary of the place where the confession is heard ?, it does 
not thereby follow that such a local Ordinary is always to be considered 
the proper local Ordinary of a particular exempt priest. 

While, therefore, requiring that an exempt priest be formally 
attached to a particular house of his Order, Congregation or Society 
before he can claim a proper local Ordinary, it is clear that no conside- 
ration of the length of time which such an exempt priest has spent or 
willspend in the house enters into the question. Thus, an exempt priest 
who has been formally appointed to a religious house for a very brief 
space of time prior to setting out on a voyage may consider the Ordi- 
of that place as his proper Ordinary for the purposes of qualifying for 
the faculties of canon 8834. 


! Cfr. Vermeersch A., De domicilio Regularium, art. in Periodica de re cano- 
nica et morali, vol. IV (1908) 194-195; Blat A., o. c., vol. III, p. 286; Kinane J., 
art. cit., p. 421; Cappello F., De paenitentia, p. 268, n. 300. 

* Cappello F., o. c., p. 268, 300 «Nomine Ordinarii proprii intelligi debet 
Ordinarius loci qui pro religioso est Ordinarius loci conventus ad quem religiosus 
pertinet vel ubi actu commoratur si agitur de religioso exempto ». 

3 Can. 874, $ 1. 

* Cfr. Vermeersch A., art. cit., pp. 194-195. 
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The Ordinaries of the port of embarkation and of a port of call. 


The question of the approval of exempt priests by the Ordinaries 
of the port of embarkation and of a port of call gives rise to no special 
difficulty. What we have already written about these Ordinaries in refe- 
rence to the approval of secular priests will find application here. 


Corollaries. 


Although, as we have seen, a major superior in a clerical exempt 
Religion is not included under the term ‘ proprius Ordinarius’ in canon 
883, he may enjoy from the Ordinaries mentioned in the canon the fac- 
ulty of sub-delegating diocesan or local jurisdiction to the priests of 
his Religion. It is clear that exempt priests who have received jurisdi- 
ction from their major superiors in this way will be qualifed to receive 
the jurisdiction of canon 8831. 

Since there is question of local Ordinaries exclusively in canon 883, 
these Ordinaries should not habitually confer jurisdiction on exempt 
priests who are-not presented to them by their proper superiors ?. 
‘Moreover, they have the right and duty of submitting to examination 
those presented for the reception of jurisdiction, — and what we have 
already remarked on this point in the previous article holds good here 
also. 

Exempt priests, for their part, should not use the jurisdiction re- 
ceived for sea voyages without the permission, at least presumed, of 
their superiors. It is true that according to the letter of canon 874, $ 1, 
the need of the superior’s permission is required only for the use of ju- 
risdiction conferred by a local Ordinary, — and so, it might be argued 
that since a voyaging priest absolves by virtue of jurisdiction delegated 
by law and not by the jurisdiction of a local Ordinary, no permission 
from religious superiors is required. However, we think that as the 
reception of jurisdiction from a local Ordinary is a necessary condition, 
for the receiving of the faculties of canon 883, it is reasonable to sup- 
pose that an exempt priest hearing confessions on a sea voyage should 
have at least the presumed consent of his superior. This prescrip- 


1 Cfr. Noldin-Schmitt, De sacramentis, p. 350, n. 344. 
2 Can. 874, § 2. 
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tion, however, affects the liceity and not the validity of the use of 
jurisdiction. 


ARTICLE V. 


Delegation of jurisdiction by virtue of privilege 


From their promotion in consistory Cardinals enjoy the privilege 
of selecting any priest to hear their confessions and on the priest so 
selected is conferred ‘ipso jure’ the necessary jurisdiction, should 
he not already possess it!. And this privilege is also granted to bish- 
ops, both residential and titular ?. It is to be noted that this privilege 
is enjoyed by bishops as soon as they receive authoritative notification 
of their appointment, — and therefore before they take canonical pos- 
session of their sees. 

The privilege enjoyed by Cardinals and bishops of designating their 
confessors who thereby receive jurisdiction, should they not already 
possess it, may be exercised anywhere in the world, — on land, sea or 
in the air. 

Cardinals and bishops are also empowered by law to designate a 
priest to hear the confessions of their ‘ familiares’. The priest so desi- 
gnated will receive ‘ipso jure’ the necessary jurisdiction, should he 
not already possess it. 


Summary. 


Jurisdiction for the administration of the sacrament of penance on 
a sea voyage is delegated by the Supreme Legislator in canon 883 of the 
Code of Canon Law. 

We claim that this jurisdiction is distinct from, though dependent 
on the previous possession of, jurisdiction received from one of three 
Ordinaries mentioned in canon 883, These three Ordinaries are local 


1 Can. 239, $ 1, 20. 

* Can. 349, § 1, 1°. Since according to canon 215, $ 2, abbots and prelates 
'nullius" come under the title of bishop in the Code, nisi ex natura rei vel ser- 
monis contextu aliud consiet, these dignitaries will also enjoy the same privilege. 

* Can. 239, § 1, 2° and can. 349, $ 1, n. 1. 
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Ordinaries, and all priests, both secular and Religious, wishing to enjoy 
the faculties of canon 883 must have obtained from at least one of the 
three designated Ordinaries the faculty of hearing confessions. 

The jurisdiction conferred by the canon may, in our opinion, be 
availed of by any properly approved priest who is making a true sea 
journey in which the ship must move out to the high seas. For priests 
making voyages entirely within territorial waters it would seem that 
the faculties of the canon may not be availed of by voyaging priests 
unless there is question of a voyage of at least one day’s duration. 

Without an authentic declaration of the Holy See we think that 
the faculties of canon 883 are not available for priests undertaking such 
voyages on rivers, canals or lakes as are unrelated to a voyage on the 
open, sea. ; 

Independently and apart from canon 883: 

a) all priests possessing ordinary power in the internal sacra- 
mental forum may absolve their subjects on a sea voyage. 

-b) Superiors in exempt clerical Religions may, according to the 
Constitutions, delegate any priest, secular or religious, to hear the con- 
fessions of their subjects. 

c) Cardinals and bishops may designate any priest for the hear- 
ing of their own confessions or of those of their ‘ familiares’. With 
such designation is conferred ‘ ipso jure’ the necessary jurisdiction, — 
should the designated priest not already possess it. 


CHAPTER II. 


THE JURISDICTION OF A VOYAGING CONFESSOR IN ITS 
RELATION TO SUBJECTS 


ARTICLE I. 


The voyaging confessor and the faithful in the ship 


From what we have already set forth it may be seen that in the 
majority of cases when a priest absolves a penitent in the course of 
a sea voyage he will do so by virtue of the jurisdiction delegated by 
law in canon 888. We will now examine firstly the question of what 
persons may be considered the subjects of the jurisdiction conferred on 
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a priest by canon 888 ; and secondly we will examine the question of 
what persons may be considered the subjects of the jurisdiction which 
a voyaging confessor may enjoy independently of the jurisdiction con- 
ferred by canon 883. 


(A) The voyaging confessor who enjoys the jurisdiction of canon 883. 


A priest who enjoys the jurisdiction delegated by law in canon 
883 may hear the confessions of any of the faithful who happen to be 
fellow-voyagers with him in the same ship. The phrase used in the 
canon is quorumlibet fidelium, which is very wide in its connotation, but 
it should be pointed out that the phrase is qualified by the words se- 
cum navigantium ... in navi. Hence although a voyaging priest enjoys 
the faculties of canon 883 as soon as he goes on board the ship !, the 
jurisdiction conferred by the canon extends only over those who intend 
to journey with him in the ship and not over those who may casually 
come aboard the ship before its departure from the port ?. 

Since the phrase ‘ quorumlibet fidelium’ is altogether general, it 
follows that, even though the voyaging confessor might not ordinarily 
enjoy when ashore jurisdiction for the hearing of the confessions of 
women, he will not be prevented from validly absolving women penitents 
in the course of the voyage. In this connection it is opportune to re- 
call that the jurisdiction conferred by canon 883 is delegated by law 
and not by a local Ordinary, and hence the jurisdiction will not be 
limited by any condition or restriction placed by a local Ordinary ? 


! By the phrase ? voyaging confessor’ we intend to designate a priest who pos- 
sesses jurisdiction for the hearing of confessions on the actual voyage. 

* According to Merkelbach the words ‘secum navigantium of canon 883, 
$1, may be interpreted as including also persons voyaging in the same convoy as 
the priest. Cfr. Summa Theologiae Moralis, vol. III, p. 540. 

* Cfr. De Varceno-Loiano, Institutiones Theologiae Moralis, vol. IV, p. 365; 
Conte a Coronata, M., De Sacramentis, vol. 1, pp. 968-369 ; Vermeersch-Creusen, 
Epitome, vol. IF, p. 104, n. 153 ; MacCarthy J., Faculties on a sea voyage art. in 
Thie Irish Ecclesiastical Record, vol. LXXIII (1950) 353. 

Blat, however, considers that if a voyaging priest had previously received juris- 
diction for the confessions of the faithful of one sex only, such a priest would be 
limited by the same restriction on a sea voyage. Cfr. Commentarium, vol. III, p. 236. 
Cfr. also Ubach J., Theologia Moralis, vol. IT, p. 261, n. 1994. 
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The jurisdiction of canon 883 and the confessions of Religious women. 


The use of the words ‘ quorumlibet fidelium" in canon 883 justify 
us in holding that Religious women while on a sea voyage may be ab- 
solved by any priest who possesses the faculties of canon 883 1. We have 
already noted in the historical section of the present work that the 
word ‘quorumcumque’ was seemingly inserted in the decree of 1905 
precisely to indicate that the jurisdiction conferred for voyages was 
valid also for the confessions of Religious women. And in the inter- 
pretation of the word ‘quorumlibet’ in canon 883 there is no reason 
for departing from the interpretation which commentators commonly 
gave to the corresponding word in the decree of 1905 ?. 


Canon 883 and canon 876. 


It may be asked what relation exists between canon 888 and canon 
876 which requires that a priest be endowed with special jurisdiction for 
the hearing of the confessions of Religious women ?. We are of the opinion 
that canon 883 should be considered as an exception to canon, 876 *. The 
special jurisdiction, required for the confessions of Religious women must, 
in accordance with the terms of canon 876, § 2, be conferred by the Ordi- 
nary of the place where the house of the Religious women is situated. 
Since the high seas do not come under the jurisdiction of any local Ordi- 
nary and since a local Ordinary cannot delegate jurisdiction for the hear- 


1 Cfr. Vermeersch-Creusen, 0. c., p. 104, n. 153; De Varceno-Loiano, o. c., 
vol. IV, p. 363; Abbo J.-Hannan, The Sacred Canons, vol. II, p. 13; McCarthy J., 
art. cit., p. 353. È 

2 Cfr. Ferreres J., De la aprobación y la jurisdición de los confesores navegan- 
tes, art. in Razon y Fe, vol. XVIII (1907) 106; Vermeersch A., Commentarium, 
art. in Periodica de re canonica et morali, vol. III (1907) 42. 

3 Canon 876 reads as follows: 

«$ 1. Revocata qualibet contraria particulari legi seu privilegio, sacerdotes 
tum saeculares tum religiosi, cujusvis gradus aut officii ad confessiones quarum- 
cunque religiosarum ac novitiarum valide et licite recipiendas peculiari jurisdictione 
indigent, salvo praescripto can. 239, § 1, n. 1, 522, 523. 

§ 2. Hane jurisdictionem confert loci Ordinarius, ubi religiosarum domus 
sita est, ad normam can. 525 ». 

4 Cfr. Sobradillo O., Tractatus de Religiosarum confessariis (Torino, 1932), 
p. 239; Berutti C., Institutiones Juris Canonici, (Taurini, 1936), vol. IIT, pp. 83-84, 
n. 41. 
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ing of confessions outside his diocese, it follows that ihe law of canon 
876 will not be applicable on sea voyages. Therefore, one must either 
admit that the confessions of Religious women, may be heard on a sea 
voyage by virtue of the jurisdiction conferred by canon 883 or deny to 
all Religious women the benefit of absolution on a sea voyage, — apart 
from the case where the danger of death exists. The latter alternative 
would be an unduly narrow and, we think, a false interpretation of the 
words * quorumlibet fidelium’ of canon 883, $ 1. 

A difficulty is created by the fact that in canon 876 no reference 
is made to the exception of canon 883, although three other canons are 
mentioned by way cf exception. We think that the omission of any 
reference to canon 883 in canon 876 can only be accounted for by 
the fact that the legislator considered the jurisdiction of canon 883 
as granted for confessions in extraordinary circumstances, in the same 
way as canon 882 grants jurisdiction to all priests for the absolution 
‘of those in danger of death. And so neither to this latter canon is 
reference made in canon 8761. 


Canon 883 and canon 522. 


Canon 522 permits a confessor who does not enjoy the special 
jurisdiction of canon 876 to hear the confessions of a Religious woman 
in certain circumstances 2. Canon 522 is, therefore, an exception to 


1 Cfr. Berutti C., o. c., pp. 83-84, n. 41, «... Ratio cur in can. 876, $ 1, expresse 
non exeipiuntur praescripta can. 882 et 883 ea esse videtur quia ad casus prorsus 
extraordinarios attinent, et insuper in eodem titulo * De minstro sacramento. poeni- 
tentiae' ita referunt ut ex textu et contextu manifeste appareat quod generaliter 
et absolute praescripta ipsa statuuntur pro omnibus fidelibus, sive clericis sive Reli- 
giosis sive laicis. Merito autem in praefato can. 876, $ 1, expresse excipiuntur 
praescripta cc. 239, § 1, n. 1; 522; 523; utpote quae in priore libro II Codicis 
statuuntur et ad casus attinent qui frequentius, imo et crebro contingere solent ». 
Cfr. also Sobradillo O., o. p., p. 239. 

* Incorporating the several replies given by the Code Commission canon 522 
may now be said to read as follows: 

«Si, non obstante praescripto can. 520, 521, aliqua religiosa, ad suae conscientiae 
tranquillitatem, confessarium adeat vel advocet ab Ordinario loci pro mulieribus ap- 
probatum, confessio in qualibet ecclesia vel oratorio etiam semi-publico, vel etiam 
in loco per modum actus designato vel ad normam canonis 910, § 1, electo, peracta, 
valida et licita est, ita ut extra haec loca, revocato quolibet contrario privilegio, 
confessio non tantum sit illicita sed etiam invalida. Neque Antistita id prohibere 
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canon 876, § 1. But since we have proved that canon 883 is itself an 
exception to canon 876, it follows that a voyaging priest who enjoys 
the jurisdiction of canon 883 will not have to make any reference to 
canon 522, should he wish to absolve a nun or Religious sister in the. 
course of a sea voyage 1. 

One very important consequence follows from this fact, — name- 
ly, that the proper place for the confession of a Religious woman, 
which in the context of canon 522 is required for the validity of the 
confession, will, in the context of canon 883, be a question of liceity 
only, and not of validity. For the various replies of the Code Commis- 
sion, which we have already referred to below were all given in refe- 
rence to canon 522 and not in reference to other canons concerning the 
confessions of Religious women. 

As regards the proper place, therefore, for the hearing of the con- 
fessions of Religious women who are on a sea voyage, — the only pre- 
scriptions to be observed are those which are laid down in the Code 
for the confessions of the common faithful. And these prescriptions af- 
fect the liceity and not the validity of the absolution imparted. 


The proper place for the hearing of confessions during a sea voyage 


If a fixed oratory has been set up within a ship, then this oratory 
is to be considered as the proper place for the hearing of confessions 
en board?. The word ‘proper’ should not be interpreted as meaning 
that a ship's oratory is the only place in which confessions should be 
heard during a voyage, but rather that such a place should be preferred 
to all others, in as much as it is a ‘ locus sacer ' and therefore more suit- 
able than all others for the administration of a sacrament ?. 

The confessions of men may be heard anywhere on the ship, but 
the confessions of women should not be heard outside a confessional, 
unless illness or real necessity demand otherwise *. 


potest aut de ea re inquirere, ne indirecte quidem ; et religiosae nihil Antistitae re- 
ferre tenentur ». 

Cfr. A.A.S., vol. XX (1928) 61; vol. XII (1920) 575; vol. XX (1928) 61; 
vol. XXVII (1935) 92. 

1 Cfr. Sobradillo O., Tractatus de Religiosarum confessariis, p. 239. 

? Can. 908. 

3 Cfr. Regatillo E., Jus Sacramentarium, p. 384, n. 685 ; Conte a Coronata M., 
De Sacramentis, vol. I, p. 506, n. 462. 

* Can. 910. 


te JU 7 
p 
J . 


But more often than not a ship will be without a proper confes- 
sional. In such cases when a voyaging confessor is approached for con- 
fession by a woman in the course of a sea journey, we think that he 
may lawfully hear the confession in any fitting place on the ship. For 
it is scarcely possible that the legislator could have been unaware of the 
nonexistence of confessionals on the vast majority of ships, yet it is 
abundantly clear from the wording of canon 883 that it is the intention 
of the legislator that women penitents should not be deprived of the 
benefit of absolution in the course of a voyage, merely because no prop- 
er confessional could be found. Hence we think that the lack of a proper 
confessional aboard a ship should be considered as of itself constituting 
a case of ‘ true necessity ' when it is lawful to hear the confession of a 
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woman, Religious or secular, outside a confessional t. The choice of some 
suitable and fitting place for the confessions of women on board the 
ship in such circumstances is left to the prudent judgement of the voya- 
eing confessor. 


B) The voyaging confessor who enioys jurisdiction independently of canon 
883. 


Local Ordinaries, canons penitentiary, parish priests and superiors 
in exempt clerical religions enjoy ordinary jurisdiction in the internal 
sacramental forum and may absolve their subjects wherever they may 
be found ?. The first three categories of ecclesiastics mentioned will, 
as we have seen earlier, enjoy the faculties of canon 882, but superiors 
in exempt clerical Religions not necessarily so. 

Hence the question arises ; what persons may superiors in exempt 
clerical Religions consider as their subjects, and whom, therefore, they 


may absolve in the course of a sea voyage, without reference to canon 
888 ? ?. 


The subjects of a superior in an exempt clerical Religion. 


In listing the persons who may be considered as subjects of a supe- 
rior in an exempt clerical Religion, commentators generally cite canon 


! Cfr. Jombart E., Confession en mer, art. in Reoue des Communautes Religieu- 
ses, vol. VII (1981) 34-30. 


? Cfr. can. 873 and can. 881, $ 2. 

* The Constitutions of each exempt clerical Religion or society will determine 
what superiors in particular enjoy the ordinary jurisdiction of canon 873, $2, as is 
indicated by the phrase «ad normam Constitutionum » used in this canon. 


JURISDICTION FOR THE HEARING OF CONFESSIONS ETC. 309 


875, $ 1, which details the persons for whose confessions these supe- 
riors may confer delegated jurisdiction !. These persons are : the profes- 
sed members and novices of the Religion ; all those who for reasons of 
service, education, hospitality or ill-health live day and night in the 
Religious house ?. 

May a superior in an exempt clerical Religion absolve or confer 
delegated jurisdiction on another priest to absolve the above-mentio- 
ned persons even when they are outside the Religious house ? The affir- 
mative opinion is supported by the majority of commentators ?. Lar- 
raona alone makes an exception with regard to those who are guests or 
infirm ; when these persons are outside the Religious house, they may 
only be absolved, according to Larraona, by the jurisdiction of a local 
Ordinary *. 

In the case of students who reside day and night in a house of an 
‘exempt clerical Religion it would seem that when at the end of the aca- 
demie year they return to their own homes for vacation, they should 
no longer be considered as in any way subject to the superior of the 


1 Cfr. Toso A., Ad Codicem Juris Canonici Commentaria Minora (Romae, 
1921-1927), vol. IV, p. 60 ; Claeys-Bouuaert J.-Simenon G., Manuale Juris Canonici 
(Gandae et Leodii, 1930-1931), vol. II, p. 110, n. 122 ; Wernz-Vidal, Jus Canonicum, 
Tom. IV, vol. I, p. 146, n. 121; Cappello F., De Poenitentia, p. 249, n. 282; Jone 
H., Commentarium, vol. II, p. 113; Larraona A. (C.M.F.), Commentarium Codicis, 
art. in Commentarium pro Heligiosis, vol. X, (1929) 256-257. 

? Cfr. eanon 875, § 1, and canon 514, § 1. 

3 Cfr. Goyeneche S. (C.M.F.), Quaestiones de jure Religiosorum (Neapoli, 1954- 
1955), vol. II, p. 263; Tabera A., Derecho de los Religiosos, (Madrid 1952), n. 129, 4° 
(quoted by Goyneche) ; Cappello, F., o. c., p. 281, n. 308. 

Goyeneche in the reference just quoted reveals the following interesting fact 
which he drew from the pre-Code Animadversiones Episcoporum et Superiorum Regu- 
larium in Lib. III Codicis (ineditae): «... Profecto, ad canonem 148, $ 2, L. IHI 
sehematis an. 1913 qui doctrinam can. 875, § 1, Codicis, referebat, Episcopus Con- 
versanensis proponebat ut declaretur, *an qui talem facultatem acceperint eas audire 
(eonfessiones) valeant in domo regulari exempta vel etiam alibi loco nempe quo 
nullam habent facultatem'. Commissio vero hane declarationem noluit facere evi- 
denter quia, data natura jurisdictionis Superiorum religiosorum et generalitate dic- 
tionis canonis, non erat necessaria : imo Card. Bisleti, codificatricis Commissionis mem- 
brum, ad marginem animadversionis Praesulis Conversanensis propria manu rescri- 
bit ‘da per tutto ^ ...». 

4 Cfr. Larraona A., art. cit., p. 256, nota 36, where « Exciperemus hospites et 
infirmos in quibus respectus territorialis praeponderat, adeo ut potestas Superiorum 
quoad hos prorsus videatur aequiparata illi qua fruuntur alii superiores domorum 
hospitalium exemptarum quae certe est territorialis ». 
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Religious house during the time of vacation, even though they may have 
the intention of returning to the Religious house again !. 


Application to sea "voyages. 


Applying the conclusions outlined above to the question of confes- 
sions on sea voyages, we may say that a superior in an exempt clerical 
Religion can hear or delegate other priests to hear while on a sea vo- 
yage the confessions of 1) the professed members and novices of the 
Religion ; 2) all those who for reasons of service, education, hospitality 
or ill-health reside day and night in the Religious house where the 
superior exercises his authority. Postulants, although fnot? explicitly 
mentioned in canon 875, $ 1, would undoubtedly be included in the 
latter general category of persons ?. 


The * familiares’ of Cardinals and Bishops. 


We have already observed that Cardinals and Bishops enjoy the 
privilege of designating any priest to hear the confessions of their 
* familiares’ ; and should the priest not already possess the necessary 
jurisdiction, he will receive it ‘ipso jure’ on such designation ê. 

What persons are considered as coming under the term ‘ familiares ’ 
The Code does not say ; but according to the general view of commen- 
tators, a ‘ familiaris’ in the canonical sense of the term is one who, liv- 
ing in the same house as the Cardinal or Bishop, renders a service to 
him in an habitual capacity, and is rewarded for that service by some 
temporal emolument +. 


1 Cfr. Goyeneche S., o. c., vol. II, p. 264; Larraona A., art. cit., p. 256, nota 
34. Cappello holds that, provided a student has the intention of returning to the 
Religious house after the vacation, he may still be considered as subject to the supe- 
rior of that house, even in the months of vacation spent at home. Cfr. De poeni- 
lentia, p. 281, n. 808. 

* Of the nature of the jurisdiction we have been discussing Jombart obser- 
ves: «... cette jurisdiction n'est pas territoriale, mais personelle ; comme elle n'est 
pas territoriale, d’autres personnes ne pourraient en beneficier méme à l’intérieur 
du eonvent; comme elle est personelle, les habitants du couvent, pourront étre 
absous méme au dehors et méme hors du diocése ». Cfr. Confesseur, art. in Diction- 
naire de droit canonique, vol. IV, col. 18. Also Regatillo E., Jus Sacramentarium, 
p. 272, n. 469. 

STOEN. 24s 

* Cfr. Toso A., Commentaria Minora, vol. II, pp. 36-37 ; Berutti C., De jurisdic- 
ctione quae ipso jure delegatur ad audiendas fidelium confessiones, art. in Jus Ponti- 
ficium, vol. XIV (1934) 58. 
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ARTICLE II. 


The voyaging confessor and those who approach him for confession 
at a port of call 


The jurisdiction which is granted to a voyaging confessor by virtue 
of canon 888 may be exercised not only on the ship but also, with cer- 
tain limitations, in a port at which the ship may call in the course of the 
voyage. The second paragraph of canon 883 which deals with this con- 
tingency reads as follows: 


« Moreover, as often as the ship, in the course of the voyage, 
puts in at a port, the voyaging confessors (mentioned in paragra- 
ph I) may hear the confessions both of the faithful who for any 
reason, board the ship and also of those who seek to confess to 
them when they incidentally go ashore, and they can validly and 
licitly absolve them even in cases reserved to the local Ordinary ». 


It will be noted that the provision of this second paragraph of canon 
888 is considerably broader than the decree of 1906 which was the first 
general decree permitting voyaging confessors to hear confessions at 
a port of call’. The decree of 1906 permitted a properly approved 
voyaging confessor to hear the confessions of those who came aboard 
the ship at a port of call, and also of those who approached the voya- 
ging confessor for confession while ashore, but in this latter case, only 
when there was no other or only one confessor in the locality, and the 
local Ordinary could not easily be reached. The present law of the Code 
permits a voyaging priest who enjoys the faculties of canon 883 to hear 
the confessions both of those who for any reason come aboard the ship 
at a port of call and of those who approach him for confession while 
he is making a brief visit ashore, — and that irrespective of the num- 
ber of priests in the locality and of the fact that the local Ordinary 
may be easily accessible. The change brought in by the Code is mani- 
festly an excellent one, for it relieves the voyaging confessor of the 
onerous responsibility of enquiring at each port of call how many priests 
are already in the locality and whether the local Ordinary may be easily 


reached. 


1 Cfr. Fontes, Vol. IV, p. 548, n. 1281. 


: E 
—- 
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The word * obiter’. 


The term ‘ obiter ^ used in the text of canon 883, § 2, denotes a call 
of brief duration made at a port in the course of a voyage. À more pre- 
cise determination of the space of time intended by the legislator could 
give rise to a good deal of discussion, had not an authentic interpreta- 
tion been given by the Code Commission in 1924. The Code Commission 
was asked: 


1. «Whether the adverb * obiter ^ in canon 888, § 2, is so to be un- 


derstood that a priest duly provided with faculties for confessions accor- . 


ding to $ 1 of the same canon, can, as long as the ship remains in port, 
go ashore, and there, in a church or chapel, hear the confessions of those 
who come to confession, and absolve them validly and licitly even from 
the cases reserved to the Ordinary of the place, for a whole day, or for 
two or three whole days if the ship remains that long in port. 

2. Whether he could do the same for a whole day or for two or 


three days, when in order to continue the same journey he has to leave | 


one vessel and take another, and has to wait at the latter port for that 
length of time. 
3. Whether in these two cases he could do so beyond three days. 
Reply To 1 and 2, in the affrmative ; to 3, in the negative if the 
Ordinary of the place can be easily reached » +. 


The limit of three days. 


It is important to observe that the limit of three days determined 
by the Code Commission refers to the exercise of jurisdiction by the 
voyaging confessor while ashore. A voyaging confessor who hears confes- 
sions on board the ship at a port of call will not be restricted by any 
time-limit ?. 

Further, it would seem to be irrelevant that a voyaging confessor 
knows from the time his ship puts into port that it will be delayed there 
beyond three days ; he may use, while ashore for a period of three days, 
the faculties which he already possesses ?. 


1 Cfr. A.A.S., vol. XVI (1924) 114. 
* Cfr. Berutti C., De jurisdictione quae ipso jure delegatur ad audiendas fide- 
lium confessiones, art. in Jus Pontificium, vol. XIV (1934) 65. 


* Conte a Coronata M., De Sacramentis, vol. I, p. 368, n. 362; Abbo-Hannan, 
The Sacred Canons, vol. II, p. 13, note 44. 
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In reckoning the period of three days, the day of arrival in the port 
will not be counted, unless the arrival took place precisely at mid night !. 


Beyond three days. 


In accordance with the authentic interpretation given by the Code 
Commission a voyaging confessor may hear confessions at a port of 
call for a period longer than three days, should the local Ordinary not 
be easily accessible. If the only means of communicating with the local 
Ordinary be by telephone or telegram, then recourse to him may be con- 
sidered difficult 2. And in positive and probable doubt on the question- 
whether the local Ordinary may be easily reached, the voyaging confes- 
sor may hear confessions for a period beyond three days in the port 
of call 8. 

-Both Cappello and Coronata observe that should the ship be uneg- 
pectedly delayed in a port of call beyond three days, the faculties of 
eanon 883 may be considered as being still valid for the hearing of con- 
fessions ashore *. But we do not think that the unexpected delay of the 
ship in a port of call will of itself prolong the faculties granted by canon 
888. It will be necessary that the condition mentioned in the authentic 
interpretation of the Code Commission be also present, — namely, that 
the local Ordinary cannot be easily reached. 

If a voyaging confessor, intending to remain at a port of call for 
a period longer than three days before continuing his voyage, makes 
application to the local Ordinary for faculties, but receives no reply 
from him, we think that such a confessor may hear confessions in the 
port even though the period of three days has elapsed 5. For in such a 


1 Can. 34, § 3, n. 2 and n. 3. 

? Cfr. Creusen J., Commission d interpretation, art. in Nouvelle Revue Theolo- 
gique, vol. LI (1924) 369 ; Conte a Coronata M., o. c., p. 367, n. 360. 

3 Can. 209. 

4 Cappello F., in De Poenitentia, p. 268, n. 300, writes: «In dubio de facili 
aditu ad Ordinarium necne, sacerdos valide et licite audit confessiones ; item si ex 
causa inopinata navis ultra tres dies in portu manere debeat aut sacerdos aliam expec- 
tare cogatur ». 

And Coronata, in De Sacramentis, vol. I, pp. 367-368, n. 360, writes : « Si tempus 
permanentiae in portu inopinate ultra tres dies protrahatur, protrahitur etiam. facul- 
. tas a Codice concessa ». 

5 Cfr. Ubach J., Theologia Moralis, vol. II, p. 262, n. 1995. 


1956. — Ephemerides iuris canonici. 21 
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case the presumption that the local Ordinary could not easily be reached 
within three days stands in favour of the voyaging confessor, who there- 
fore may continue to hear confessions in the port of call by virtue of 
the jurisdiction of canon 883. 


The confessions of Religious women by a voyaging confessor in a port 
of call. 


We have already seen that a priest who enjoys the faculties of 
canon 883, $ 1, may hear the confession of any Religious woman who 
approaches him for confession in the course of the voyage ; and further, 
that the faculties of canon 888, § 1, should be considered as indepen- 
dent of the prescriptions of canons 876 and 5221. Do these same conclu- 
sions hold good for the confessions of Religious women by a voyaging 
confessor at a port of call? Comparatively few authors raise the que- 
stion, and among those who do discuss the problem, opinion is divided. 

De Clereq contends that Religious women who approach a voya- 
ging confessor for confession at a port of call may only be absolved if 
all the circumstances of canon 522 have been verified ?. In other words 
the jurisdiction of canon 883, § 2, according to De Clercq, is granted for 
the confessions of secular persons and does not include the special juris- 
diction necessary for the confessions of Religious women. De Clercq 
in support of his opinion draws attention to a difference in the wording 
of the two paragraphs of canon 883 ; in the first paragraph the phrase 
used by the legislator is ‘ quorumlibet fidelium’, while in the second, 
the word ‘fidelium’ is left unqualified. 

Three other authors hold that the confessions of Religious women. 
may be heard at a port of call by virtue of the jurisdiction of canon 888 
alone *. We incline to favour this latter view, for the reason that the 
second paragraph of canon 883 should be considered as accessory to the 
first. 


1 Cfr. pp. 27-29. 

2 Cfr. De Clercq C., Des sacraments, p. 155. 

* Cfr. Sobradillo A., Tractatus de Religiosarum confessariis, p. 240; Marc C., 
Gestermann X. (C. SS. R.), Institutiones Morales Alphonsianae (Lugduni, 1946, 
editio vigesima), vol. II, p. 293, n. 1758 : Berutti C., De jurisdictione quae ipso jure 
delegatur ad audiendas fidelium confessiones, art. in Jus Pontificium, vol. XIV 
(1934) 66. 
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Summary. 


A voyaging priest who enjoys the faculties of canon 883 may hear 
the confessions of any of the faithful who may be voyaging with him 
in the same ship. 

In our view a priest who possesses the faculties of canon 888 may, 
without reference to canons 876 or 522, hear the confessions of Religious 
women voyaging with him on the ship. 

A superior in an exempt clerical Religion may absolve or delegate 
other priests to absolve his subjects while on a sea voyage. The subjects 
of such a superior are : the professed members and novices of the Reli- 
gion ; all those who for reasons of service, education, hospitality or ill- 
health live night and day in the house where the superior in question 
exercises his authority. 

A voyaging priest who has been approved for confessions in accor- 
dance with the first paragraph of canon 883, and who has not yet reached 
the final destination of his voyage, may hear the confessions of all those 
who for any cause come aboard the ship at a port of call. The same con- 
fessor may at a port of call hear confessions ashore for a period of three 
days without having to apply for faculties to the local Ordinary. To 
hear confessions ashore at a port of call for a period exceeding three 
days, the voyaging confessor will need the faculties of the local Ordinary, 
unless the latter cannot be easily reached. 

It would seem probable that a voyaging confessor who possesses 
the faculties of canon 883 may, without reference to canons 876 or 522, 


absolve Religious women who may approach him for confession at a 
port of call. 


CHAPTER III 


THE EXTENT OF THE JURISDICTION 
OF A VOYAGING CONFESSOR 


The question of the extent of the jurisdiction of a voyaging confes- 
sor will resolve itself into an examination of the powers which such 
a voyaging priest enjoys. We may classify these powers under three 
general ‘headings : 1) powers of absolving; 2) powers of dispensing ; 
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3) other powers proper to a priest who enjoys jurisdiction in the 
internal forum. It will not be our purpose to comment on these 
various powers in their entirety. We propose rather to state the 
powers, and then to add such commentary as we think to be partic- 
ularly relevant to the exercise of these powers by a confessor on a sea 
voyage. 


ARTICLE I. 
The powers of absolving possessed by a voyaging confessor 


In the internal sacramental forum a confessor may absolve from all 
sins and censures which have not been reserved by a competent superior. 
A sin or censure is said to be reserved when the jurisdiction to absolve 
from it has been withheld or withdrawn by a competent superior!. Since 
the reservation of a sin or censure, then, consists in the witholding or 
withdrawal of jurisdiction, we will consider the question of the reserva- 
tion of cases in relation to the sources of jurisdiction for the hearing of 
confessions on sea voyages. We will, therefore, examine firstly the ques- 
tion of what Reservations exist for a confessor who uses the faculties 
of canon 883; secondly, what reservations exist for a confessor who 
absolves a penitent on a sea voyage by virtue of jurisdiction possessed 
or delegated by a superior in an exempt clerical Religion ; thirdly what 
Reservations exist for a priest who absolves a penitent by virtue of ju- 
risdiction received through delegation by privilege ?. : 


1 Cfr. can. 893. 

? Canon 882 states that when there is danger of death, all priests, even though 
they are not approved for confessions, can validly and licitly absolve any penitent 
from any sin or censure, no matter how reserved and no matter how notorious it 
may be, even in the presence of a duly authorized priest, without prejudice to the 
prescriptions of canon 884 and cann 2252. 

Canon 884 states that even in danger of death it is unlawful for a priest * extra 
casum necessitatis ' to absolve one who has been his acomplice in a sin of impurity. 

Canon 2252 states that when a penitent has been absolved by a simple confes- 
sor by virtue of canon 882, from a censure ‘ ab homine’ or a censure ' specialis- 
simo modo’ reserved to the Holy See, he is obliged, under pain of re-incurring the 
censure, to have recourse to the authority who inflicted the censure, if it is question 
of an ‘ab homine’ censure. If it is question of a censure ‘ specialissimo modo’ 
reserved to the Holy See recourse must be made to the Sacred Penitentiary or to a 
bishop or other authority competent to deal with the case. In all cases, the * man- 
data? given must be obeyed. 
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1. Canon 888 and reserved cases. 


A) Cases reserved BY a local Ordinary. 


The jurisdiction of canon 883 is delegated by law; it is altogether 
distinct from the jurisdiction conferred by any ofthe three local Ordi- 
naries mentioned in the canon, though the previous possession of this 
latter jurisdiction is, as we have seen, required to qualify a priest to re- 
ceive the jurisdiction delegated by law in canon 883. Bearing this fact in 
mind and also the nature of a Reservation, which is, as we have already 
noted, a witholding of jurisdiction, it becomes clear that whatever reser- 
ved cases exist for the confessor of canon 883 will have been set up by 
the Holy See and not by the local Ordinaries mentioned in the canon. 
For, since the Ordinaries mentioned in the canon do not confer the juris- 
diction for the hearing of confessions on the voyage, they cannot limit 
or restrict that jurisdiction in any way. Hence it follows that once a vo- 
yage has begun, a priest. who enjoys the jurisdiction of canon 883 may 
absolve from all reserved cases which have been set up by any local Or- 
dinary, — even from those set up by the local Ordinary within whose 
territorial waters the ship may be*. 

This conclusion leads us to differ with those authors who, discussing 
the question of reserved cases in reference to canon 883, § 1, emphasize 
the fact that outside the territory of an Ordinary who has set up a Reser- 
vation, the Reservation does not exist ?. We do not question the general 


1 The priest who enjoys the faculties of canon 883 may on a sea voyage absolve 
from all cases reserved in a Religion. Cfr. canon 519. 

A voyaging confessor cannot, of course, absolve from an ‘ ab homine censure 
unless he possesses the necessary faculties. Cfr. canon 2247, § 2. A * latae sententiae ° 
eensure incurred through the violation of a particular precept may, in practice, 
be regarded as not reserved, unless it was otherwise stated by the superior who im- 
posed the precept and attached the censure to the violation of it. For a discussion 
on this very disputed point see Roberti F., De delictis et poenis (Romae, 1944, editio 
altera), pp. 270-274 and 338-344 ; also Gomez S., De censuris in genere (folia litho- 
graphiea, Romae, 1952), pp. 33-35. 

2 Cfr. Ubach J., Theologia Moralis, vol. II, p. 268, n. 2012 ; Vermeersch A., Theo- 
logia Moralis (Roma, 1948, editio quarta), vol. III, p. 267, n. 420 ; Cappello F., De 
poenitentia, p. 269, n. 300 ; Jombart E., Confesseur art. in Dictionnaire de droit cano- 
nique, vol. IV, col. 15 ; O' Neill P., Absolution at sea, art. in The Irish Ecclesiastical 
Record, vol. XXXIX (1932) 531. 
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rule that a case reserved by a local Ordinary ceases to be reserved 
outside his territory !, but we prefer to say that the principal reason why 
the voyaging confessor of canon 883 will not .be affected by diocesan 
Reservations is not merely because he may be outside the territory 
of any diocese, but because his jurisdiction is not diocesan jurisdiction, 
and therefore at no time during the voyage will he be affected by reser- 
ved cases which a local Ordinary may have set up. We think it impor- 
tant to emphasize the point we have just made, for otherwise it cannot 
be satisfactorily explained why cases reserved BY a local Ordinary 
would not exist for a confessor who hears confessions when the ship 
is within the territorial waters of that Ordinary. For the principle ‘ extra 
territorium reservantis reservatio non urget’ would not then apply. 

It is explicitly stated in the second paragraph of canon 883 that 
the voyaging confessor may at a port of call absolve from all cases re- 
served to the local Ordinary of that place. Considering the source of the 
voyaging confessor’s jurisdiction, this statement should be regarded, 
we think, as merely declaratory. 


B) Cases reserved by a military Ordinary. 


‘It may be asked whether on a sea voyage a naval military chap- 


lain could absolve his subjects from reserved cases which the military 
Ordinary might have set up. We think that he may do so. For earlier 
we gave it as our opinion that a priest who is approved for the hearing 
of confessions of military personnel by a military Ordinary will qualify 
for the reception of the faculties of canon 883 on a sea voyage. It would 
follow then that when such a chaplain is on a sea voyage with other mili- 
tary personnel, he will enjoy jurisdiction for the hearing of the confes- 
sions of the aforesaid personnel from two sources : 1) from the jurisdic- 
tion granted him by the military Ordinary ; 2) from the jurisdiction 
delegated by law in canon 883. Consequently, on the actual voyage and 
at a port called at during the voyage the military chaplain will not be 
affected by the Reservations set up by the military Ordinary. In a word , 
whenever a naval military chaplain may use the faculties of canon 883, 


he will be unrestricted by the Reservations which the military Ordinary 
may have set up. 


1 Cfr. can. 900. 
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C) Cases reserved TO Ordinaries by the Code of Canon Law". 


Some authors contend that when a ship is on the high seas cases 
reserved by law to Ordinaries are no longer reserved ?. The opinion as 
thus stated does not seem to us to be quite correct. For among the 
censures reserved by law to Ordinaries there are three whose Reserva- 
tions would not, we think, cease when the ship is on the high seas. 
They are: 1) the censure incurred by one who lays violent hands on a 
priest, cleric or Religious person of either sex ; for it is expressly stated 
that this censure is reserved to the delinquent’s proper Ordinary 3; 2) 
the * latae sententiae ° censure incurred by a member of an exempt cleri- 
eal Religion who is a,‘ Religiosus apostata? this censure is reserved to 
the delinquent's major superior *; 3) the ‘ latae sententiae’ censure in- 
eurred by a * Religiosus fugitious ’ is likewise reserved to the delinquent ’s 
major superior ?. 

Apart from these three cases, we agree with the opinion that cases 
reserved by law to Ordinaries are no longer reserved when the ship is 
on the high seas. For, as Roberti points out, these cases cannot be said 
to be reserved in such circumstances to the Roman Pontiff, because a 
penal reservation is subject to a strict interpretation and should not be 
extended by analogies 9. 

But what is to be said about these cases when the confessor of canon 
$83 hears confessions while the ship is within territorial waters or while 
he is ashore at a port of call? i 

The phrase a casibus Ordinario loci reservatis used in canon 888, 
$ 2, in reference to the voyaging confessor’s power of absolving from re- 
served cases at a port of call is a generic expression. Consequently a 
number of authors have held that when hearing confessions at a port 
of call a voyaging confessor may absolve not only from cases reserved 
BY the local Ordinary, but also from those reserved TO him by the Code 


1 In this section, therefore, we will be dealing with Reservations which have 
been set up by the Holy See. 

2 Cfr. Roberti F., De delictis et poenis, p. 336, n. 293 ; Cappello F., De censuris, 
(Taurini, 1950, editio quarta), p. 60, n. 66. 

3 Cfr. can. 2343, § 4. 

4 Cfr. can. 2385. 

5 Cfr. can. 2386. 

* Roberti F., o. c., p. 337, n. 293. 
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of Canon Law !. Other authors hold that only cases reserved BY the 
local Ordinary are intended ?. Were it not for certain documents pro- 
mulgated by the Holy See in recent years, we would favour the first view, 
for the reason that no distinction is made by the legislator in canon 
883, $ 2, as regards the reserved cases, — whether they are reserved by 
the Ordinary himself or by the Code of Canon Law. 

But certain recent documents emanating from the Holy See prove, 
we think, incontestably that the latter view, — namely that the phrase 
a casibus Ordinario loci reservatis used in canon 888, $ 2, refers only 
to eases reserved by the Ordinary himself and not to those reserved 
to him by law, — is the correct one. For in the « Normae pro spirituali 
emigrantium cura gerenda » promulgated by the Holy See in 1952 it is 
stated that chaplains on emigrant ships will be given special faculties 
by the Sacred Consistorial Congregation ?. In 1954 these special facul- 
ties were promulgated and among them is found the following : 

«99. (Chaplains and their Directors possess) the faculty of 
absolving ‘ servatis de jure servandis’ during a sea voyage any 
penitent from the censure which those incur who, according to 
the terms of canon 2850, $ 1, procure abortion » *. 


1 Cfr. Kelly J., The jurisdiction of the confessor, p. 183; Jombart E., Confes- 
seur, art. in Dictionnaire de droit canonique, vol. IV, col. 15; Vermeersch A., De ca- 
none seu jurisdictione in mari, in Periodica de re canonica et morali, vol. XIX (1930) 
119-120 ; Lodos F. (S. J.), in Sal terrae, vol. XXXVI (1948) 309-310. 

* Cfr. Jone H., Commentarium, vol. II, p. 123; Berruti C., De jurisdictione 
quae ipso jure delegatur ad audiendas fidelium confessiones, art. in Jus Pontificium 
vol. XIV (1934) 66. 

* Cfr. A.A.S., vol. XLIV (1952) 698, n. 25, «Capellani, firmo praescripto 
can. 883 C.I.C., peculiaribus normis ac facultatibus a Sacra Congregatione Consisto- 
riali instruentur ». 

* Cfr. A.A.S., vol. XLVI (1954) 417, where «9°. Facultas absolvendi, itinere 
maritimo perdurante, poenitentes quoslibet a censura quam ad tramitem can. 2350, 
$ 1, C.I.C. abortum procurantes incurrunt, servatis de jure servandis ». 

This same faculty is found among the Normae et facultates pro sacerdotibus 
in spiritualem maritimorum curam incumbentibus. Cfr. A.A.S., vol. XLVI (1954) 
251, n. 9. 

In both sets of faculties already referred to we also find the following : « Facul- 
tas absolvendi, maritimo itinere perdurante, servatis de jure servandis necnon ceteris 
quae a Sacra Poenitentiaria huiusmodi in adjunctis imponi solent, et in casibus in 
quibus, iuxta normas in Codice Juris Canonici can. 2314, $ 2, statutas, Ordinarius 
ipse absolvere posset, quoslibet poenitentes, quavis ratione in navi versantes, a cen- 
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Now if the power of absolving from this censure (which is one reser- 
ved by law to Ordinaries) is given to chaplains on emigrant ships as one 
of their special faculties, we must conclude that ordinarily a priest pos- 
sessing the faculties of canon 883 does not enjoy the power to absolve 
from censures reserved by law to Ordinaries, — at least when the ship 
is within territorial waters or the confessor hears confessions ashore at 
a port of call 1, 

In what circumstances may the confessor of canon 883, while ashore 
or within territorial waters, absolve from cases reserved by law to the 
local Ordinary ? 

In accordance with the terms of canon 2254 a confessor may absolve 
from ‘ latae sententiae? censures in more urgent cases, that is, if the cen- 
sure cannot be observed without danger of grave scandal or infamy, 
or if it is hard for the penitent to remain in the state of grave sin for 
the length of time necessary in order that the local Ordinary or other 
competent authority be approached. The confessor who uses the faculty 
of this canon must impose on the penitent the obligation of making re- 
course to a bishop or other competent superior endowed with the faculty 
of absolving from the censure, and of obeying the ‘ mandata’ given. 
Unless grave inconvenience excuses, this recourse must, under pain of 
re-incurring the censure, be made within a month, at least by letter 
and through the confessor. 

Ordinarily a confessor should make the recourse to the competent 
authority on behalf of his penitent who will, in many cases, be able to 
return to the confessor to receive the ‘mandata’. The confessor of 
canon 883 will often find himself in circumstances when he will not see 


suris et poenis quibus detinentur ob apostasiam, haeresim vel schisma, exceptis ta- 
men haereticis haereses inter fideles e proposito disseminantibus, tam nemine audiente 
vel advertente quam coram aliis externatas, eorumque abiurationem, iuridice perac- 
tam, recipiendi». Cfr. A.A.S., vol. XLVI (1954), pp. 251 and. 417. 

1 Ferretto J., in an article entitled In normas et facultates pro sacerdotibus in 
spiritualem navigantium maritimorum et emigrantium curam incumbentibus adnota- 
tiones, in Apollinaris, vol. XXVIII (1955) 75-103, asserts that the reason why the 
chaplain confessor is empowered to absolve from the censure of canon 2350, § 1, is 
that on a sea voyage the Ordinary will generally not be accessible. We are not incli- 
ned to accept this reason, for does not the same difficulty exist when there is question 
of the other censures reserved by law to an Ordinary, and yet the legislator did not 
give special faculties to absolve from these cases ? We rather think that the reason 
is that the crime mentioned in canon 2350, $ 1, is of more frequent occurence than 
those others to which the law has attached a penalty reserved to an Ordinary. 
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his penitent again. He should, therefore, either obtain, the address of 
his penitent to whom he may forward the ‘ mandata’, or if this be not 
convenient, he should instruct the penitent how to make recourse him- 
self. Should it be morally impossible for both confessor and penitent 
to make the necessary recourse, then the confessor may dispense from 
the obligation of making recourse. He should, however, impose on the 
penitent whatever obligations the law may demand in the particular 
case. He should also impose a proportionate penance together with the 
obligation of making adequate satisfaction, in such a way that if the 
penitent fails to comply with these injunctions within a space of time 
determined by the confessor, he will incur the same censure once more t. 

In conclusion it may be observed that very often on a sea voyage it 
will be difficult to ascertain whether the ship is within territorial waters 
or on the high seas. In cases of doubt the Reservation is to be considered 
as no longer existing 2. | 


D) Cases reserved to the Holy Sec. 


The Code of Canon Law reserves one sin ‘ ratione sui’ to the Holy 
See, -namely, the false accusation by which an innocent priest is accused 
before ecclesiastical judges of the crime of sollicitation ÿ. Hence even 
though the censure of canon 2363 which is attached to this sin were not 
incurred, the sin itself would still be reserved. When this sin is submitted 
to the confessor of canon 883, he may only absolve from it, if in accor- 
dance with the terms of canon 900, the reservation has ceased 4. 


1 Cfr. can. 2254, $ 3. 

? Can. 2245, § 4. Regular confessors may by virtue of their privileges absolve 
from all cases reserved by law to local Ordinaries. Cfr. Schaefer, T., De religiosis, 
p. 797, n. 1334. 

* Can. 894. 

^ Canon 900 reads as follows: 

«Quaevis reservatio omni vi caret: 1° Cum confessionem peragunt sive 
aegroti qui domo egredi non valent, sive sponsi matrimonii ineundi causa ; 2? Quoties 
vel legitimus Superior petitam pro aliquo determinato casu absolvendi facultatem 
denegaverit, vel, prudenti confessarii judicio, absolvendi facultas a legitimo Supe- 
riore peti nequeat sine gravi poenitentis incommodo aut sine periculo violationis 
sigilli sacramentalis ; 3° Extra territorium reservantis, etiamsi dumtaxat ad absolu- 
tionem obtinendam poenitens ex eo discesserit ». 

In 1925 the Code Commission was asked: 
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Censures which are reserved to the Holy See admit of varying de- 
grees of reservation according as they are ‘simpliciter’, * speciali or 
* specialissimo modo' reserved. The confessor of canon 883 may absolve 
from these censures, even those ‘ specialissimo modo’ reserved, within 
the terms of canon 2254. Hence what we have already written apropos 
of this canon in the previous section of this article will find application 
here. Two special observations, however, must be added. Firstly, the 
voyaging confessor may not absolve, by virtue of canon 2254, from the 
censure incurred by an attempted marriage (even a civil one) on the 
part of a priest who, though he is disposed for absolution, is unable 
to give up residence with the woman involved t. Secondly, in the case 
of absolution from the censure of canon 2367 (that is, the censure incurred 
by a priest who absolves or pretends to absolve his accomplice * in pec- 


cato turpi’), recourse is never considered as morally impossible for the 
priest penitent concerned 2. 


2. Powers of absolving possessed or delegated by a superior in an exempt 
clerical Religion. 


A superior in an exempt clerical Religion may in the course of 
a voyage hear the confessions of his subjects or delegate another priest 
to do so. For purposes of our question we will assume that neither the 
superior nor the priest delegated by the superior enjoy the faculties of 
canon 883. What power does such a confessor possess ? 

Firstly, he may not absolve from cases reserved by the Superior 
General (or the Abbot, if there is question of a member of a monastery 
* sui juris’), unless he possesses the requisite faculties. Secondly, he 
may absolve from all cases reserved BY a local Ordinary, the reason 


«1° Utrum ‘ quaevis reservatio’, de qua can. 990, sit tantum ratione peccati 
an etiam ratione censurae. 
29, Utrum canon 900 agat de reservatione casuum ab Ordinariis tantum an 
etiam a Sancta Sede statuta. 
Responsum: Ad Ium Affirmative ad primam partem, negative ad secundam . 
Ad 2um Negative ad primam partem, affirmative ad secundam ». Cfr. A.A.S., 
vol. XVII (1925) 583. It should be observed, however, that the third part of canon 
990 will never be applicable to Papal reserved cases. 
1 Cfr. A.A.S., vol. XXIX (1937) 283. 
? Cfr. can. 2254, $ 3. 
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being that the jurisdiction used by the confessor is independent of that 
conferred by a local Ordinary, and therefore cannot be restricted by 
the latter. Thirdly, he may not absolve from cases reserved by law to 
an Ordinary, unless he has the requisite faculties or the case comes with- 
in the terms of canon 2254. Since the jurisdiction possessed or dele- 
gated by a Religious superior for the confessions of his subjects is per- 
sonal jurisdiction, we think that these Reservations will exist for the 
confessor even when the ship is on the high seas. Fourthly, unless the 
confessor enjoys special faculties, he may not absolve from cases reser- 
ved to the Holy See, and therefore what we already have written apro- ‘ 
pos of these cases will hold good here also. 


3. Power of absolving delegated by virtue of privilege. 


Cardinals may absolve from all sins and censures with the excep- 
tion of those censures which are * specialissimo modo’ reserved to the 
Holy See and those which are annexed to the revelation of a secret of 
the Holy Office !. A priest chosen by a Cardinal or Bishop as a confessor 
for himself or for his ‘ familiares’ receives ‘ ipso jure’ the same wide 
faculties, which, Lowever, are subject to the exception already mentio- 
ned 2, 


ARTICLE II. 


. Powers of dispensing by a voyaging confessor 
(1) Power of dispensing from. irregularities. 


The priest who on a sea voyage enjoys jurisdiction for the hearing 
of confessions is empowered to dispense from all irregularities arising 
from an occult crime, with the exception of those arising from the crime 
of perpetrating or co-operating in the perpetration of voluntary hómicide, 
or procuring abortion, when the effect has followed, or from any other 
crime when the case has already been brought to the judicial forum. 
The confessor, however, can use this power only in more urgent cases 
in whieh the Ordinary cannot be approached, and there is otherwise 
danger of grave damage or infamy for the delinquent. Even in this ease 


1 Can. 250s oy En 
SUI bid. CAE 
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the confessor can dispense only for the licit use of Orders already receiv- 
ed, but not for the further reception of Orders 1. 

In order to exercise this power of dispensation the confessor must 
enjoy jurisdiction to hear the confession of the cleric or priest who seeks 
the dispensation ?. Very many authors hold that this power of dispensa- 
tion may be exercised by the confessor in the extra-sacramental forum ?. 

- But since both the words ‘ confessor’ and ‘poenitens’ are used in the same 
paragraph, we favour the view that the faculty of dispensing from irre- 
gularities should be exercised by the confessor in the sacramental forum 4. 

On a sea voyage the case of a priest who, having incurred an irregu- 
larity arising from an occult crime, cannot omit the celebration of Mass 
without danger to his reputation, could be described as an urgent case 
when a confessor on the boat could give the necessary dispensation. Nor 
does any subsequent recourse to an Ordinary exist; since no mention 
of such recourse is made in canon 990, $ 2. 

Lastly, Regular confessors and confessors in those exempt clerical 
Religions which enjoy the privileges of Regulars may dispense in the 
internal forum all irregularities arising from occult crimes 5. 


(2) The power of dispensing [rom the juridical form of matrimony and 
from matrimonial impediments. 


The Code of Canon Law confers on all confessors powers of dispens- 
ing in special circumstances from the juridical form of matrimony 
and from certain matrimonial impediments. The circumstances when 
a confessor may exercise these powers of dispensation may be classified 


1 can. 990, § 2. 

2 Cfr. Wouters L. (C.SS.R.), Manuale Th2ologiaz Moralis, Brugis, 1932-1933), 
vol II, p. 485, n. 644; Regatillo E., Jus sacramentarium, p. 537, n. 977; Conte A 
Coronata, De sacramentis, vol. II, p. 213, n. 165 ; Abbo-Hannan, The Sacred Canons, 
vol. II, p. 142. 

3 Cfr. Wouters L., o. c., p. 485, n. 644 ; Conte A Coronata. M., o. c., p. 218, 
n. 165; Regatillo E., o. c., p. 537, n. 977 ; Vermeersch-Creusen, Epitome, vol. II, 
(editio septima, 1954), p. 182, n. 261. 

4 Cfr. Blat. A., Commentarium, vol. III, p. 449, n. 366; Ubach J., Theologia 
Moralis, vol. II, p. 416, n. 2360. Cappello requires that the exercise of the faculty 
of dispensation from an occult irregularity by a confessor should have aliquem ne- 
aum... cum confessione. Cfr. De Sacra Ordinatione (Taurini, 1951, editio tertia), 
p. 390, n. 514. 

5 Cfr. Prummer D., Manuale Theologiae Moralis, Friburgi Brisgoviae, 1923, 
'editio altera et tertia) vol. II, p. 351, n. 426 ; Abbo-Hannan, The Sacred Canons, 
vol. II, p. 142, nota 113. 
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under two headings according as the dispensation is given in danger of 
death or outside the danger of death. 


A) In danger of death. 


When the danger of death is imminent and when the local Ordinary 
cannot be approached, a confessor, for the peace of conscience of one 
of the parties, or if the case warrants it, for the legitimization of offspring, 
may dispense 1) from the juridical form of matrimony, 2) from all im- 
pediments of ecclesiastical law, with the exception of the impediment 
arising from the sacred Order of Priesthood and of the impediment 
arising from affinity in the direct line, if the marriage has been consum- 
mated. The power of dispensation here mentioned holds good for the 
internal forum, and can only be exercised by the confessor in the act 
of sacramental confession 1. 

When the ship is on the high seas, and therefore outside the terri- 
tory of any local Ordinary, the question of difficulty in approaching 
a local Ordinary does not arise, and recourse to the Holy See will in 
such circumstances be virtually impossible. Should the confessor fore- 
see that within a short time the ship, which at the moment is on the high 
seas, will reach a port where the local Ordinary may be approached, 
we do not think that in this case he is obliged to wait until the port is 
reached. For at the moment when the confession is heard, the penitent 
is in danger of death, and no local Ordinary can be approached. 

When the ship is within territorial waters, then the confessor must 


form a prudent judgment on the question of difficulty of approach to 
the local Ordinary ?. 


1 Cfr. Can. 1044. According to the more probable opinion, the confessor may 
dispense from the impediments mentioned whether they be public or occult. Cfr. 


Vlaming T.-Bender L. Praelectiones juris matrimonii (Bussum 1950, editio quarta), 
pp. 309-310. 


? In 1922 the Code Commission was asked: 

« Utrum in casibus, de quibus in canonibus 1044 et 1045, $ 3, censendum sit 
Ordinarium adiri non posse, cum nec per litteras, nec per telegraphum sec per tele- 
phonum ad eum recurri potest ; an etiam cum solum per litteras impossibile est, licet 
per telegraphum vel telephonum id fieri possit. 

Responsum : Negative ad Iam partem, affirmative ad 2am, seu ad effectum, de 
quo in cann. 1044, et 1045, $ 3, censendum esse Ordinarium adiri non posse, si non- 


nisi per telegraphum vel telephonum ad eum recurri possit». Cfr. A.A.S., vol. XIV 
(1922) 662. 


a 
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B) Outside the danger of death. 


A voyaging confessor may, even outside the danger of death, dispen- 
se from all matrimonial impediments of ecclesiastical law, with the ex- 
ception of the impediments mentioned above, if the impediment has 
been discovered when everything is prepared for the marriage, and 
the marriage cannot be deferred until the local Ordinary is approached 
without probable danger of grave harm or of the violation of a secret. 
The confessor may use this power only in the act of sacramental con- 
fession, and the dispensation is valid only for occult cases 1. The same 
faculty of dispensation, with the same restrictions already mentioned, 
may be availed of by a confessor, if there is question of the convalida- 
tion of a marriage, for which there is not sufficient time to approach 
the competent authority for the necessary dispensation, and there is 
danger in delay ?. 

According to the more probable opinion power to dispense from 
the juridical form is not included in this faculty ?. 

As we have already remarked, the confessor’s power of dispensing 
from matrimonial impediments outside the danger of death is restricted 
to occult cases. And by an occult case may be understood an impediment, 
whether public or occult, which has not been divulged and whose divul- 
gation in the future will, considering the circumstances, not easily take 
place +. 

Both in danger of death and in urgent cases outside the danger 
of death, the confessor must exercise his power of dispensation in the 
act of sacramental confession. The person desiring the dispensation, 
therefore, must make a confession to the priest with a view to obtaining 


1 Can. 1045, § 3. 

2 Can. 1045, § 2. 

2 Cfr. Gasparri P., Tractatus canonicus de matrimonio, (Romae, 1932, editio 
nova ad mentem Codicis Juris Canonici), vol. I, p. 234, n. 899; Vlaming-Bender, 
0. €., pp. 306-307 ; Vermeersch-Creusen, Epitome, vol. IT, p. 218, n. 309. 

4 Cfr. Vlaming-Bender, Praelectiones juris matrimonii, pp. 120-123 and, p. 307. 
In 1927 the Code Commission was asked : 

«An verba pro casibus occultis canonis 1945, § 3, intelligenda sint tantum de 
impedimentis matrimonialibus natura sua et facto occultis, an etiam natura sua pu- 
blicis et facto occultis. 

Responsum : Negative ad primam partem, affirmative ad secundam. Cfr. A.A.S. 
vol. XX (1920) 61. 
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absolution. The fact, however, that the confessor may have to deny | 
absolution, will not mean that he cannot grant a dispensation by vir- 
tue of canon 1044 or canon 1045, § 31. 


ARTICLE III. 


Other powers proper to a voyaging confessor 


(1) The power of commuting the conditions for gaining an Indulgence. . 


A voyaging confessor enjoys the faculty of commuting the works 
enjoined for the gaining of an Indulgence into others, in the case of the 
faithful who, because of some legitimate impediment cannot perform 
the works prescribed ?. 

Authors are agreed that this faculty may be exercised both in the 
internal sacramental forum as well as in the extra-sacramental forum. 
But there is not universal agreement on the question as to whether it 
is necessary that the priest should actually have jurisdiction to hear 
the confession of the person who seeks the commutation *. Since there 
is question of granting a ‘ commutatio’, we think that it is necessary 
that the priest should actually possess jurisdiction to hear the confession 
of the person concerned. 

This faculty does not permit the confessor to dispense from the 
pious work itself to which the indulgence is attached, but merely from 
the conditions which have been added as a requisite for the gaining 
of the Indulgence. 


1 Cfr. Vlaming-Bender, o. c., p. 303. 

3 Cfr. can. 935. 

? The affirmative opinion is defended by Gougnard A., Tractatus de Indulgen- 
tiis (Mechliniae, 1938, editio quinta), p. 47, and also by Conte a Coronata M., 
De sacramentis, vol. I, p. 580, n. 538. The negative opinion is supported by Abbo- 
Hannan, The Sacred Canons, vol. II, p. 57. 

* In 1940 the Code Commission was asked: « Whether confessors, in virtue of 
canon 935, can commute the visit to a particular church, even for the gaining of 
the indulgences known as ‘toties quoties? and of the Portiuncula. REPLY. In 
the affirmative. Cfr. A.A.S., vol. XXXII (1940) 62. 
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12) The power of suspending the obligation of observing a vindictive oe 
penalty. 


A voyaging confessor in the sacramental forum may suspend for 
a penitent the obligation of observing a ‘latae sententiae’? vindictive 
penalty already incurred. There must, however, be question of an urgent 
occult case, in which the penitent cannot observe the penalty without | 
bringing infamy on himself or giving scandal to others. In suspending 
the obligation of observing the penalty the confessor must impose on the 
penitent the onus of having recourse to and accepting the ‘ mandata’ 
of the Sacred Penitentiary or of a bishop who has the faculty to dispense 
from the vindictive penalty. This recourse must be made within a month. 
When the recourse is morally impossible, the confessor has the power 
of dispensing completely from the penalty, according to the norm set 
down in canon 2254 and about which we have already commented !. 


Summary. 


The priest who on a sea voyage enjoys the faculties of canon 883 
may, as soon as he commences his voyage and until he has reached his 
destination, absolve, even at a port of call, from all cases reserved BY 
a local Ordinary. 

At no time during the voyage may he absolve from cases reserved 
io the Holy See, unless he has received from the law or the competent 
authority power to do so. 

When the ship is on the high seas the same confessor may in our 
opinion absolve from cases (with three exceptions however) reserved by 
law TO Ordinaries. When the ship is within territorial waters, he may 
only do so if he possesses the requisite faculties from the law or from the 
competent authority. 

Besides powers of absolution, the voyaging confessor enjoys also 
the power of dispensing from irregularities according to the terms of 
eanon 990, $ 2 ; the power of dispensing from the juridical form of matri- 
mony and from certain matrimonial impediments according to the terms 
of canon 1044 and canon 1045, § 8. He enjoys the power of commuting 
to other works the conditions for gaining an Indulgence according to the 
terms of canon 935. And lastly, he may, according to the terms of canon 
2290, suspend the obligation of observing a * latae sententiae > vindictive 


penalty. 


1 Cfr. can. 2290. 


2956. — Ephemerides iuris canonici. 22 
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CONCLUSION 


A priest on a sea voyage may perhaps already enjoy by virtue of 
his office, special delegation or privilege, jurisdiction to hear the confes- 
sions of certain of his fellow-voyagers. But to facilitate still further the 
hearing of confessions on sea voyages the Supreme Legislator in canon 
888 provides all voyaging priests with the necessary jurisdiction, on the 
condition that they have already received the faculty of hearing confes- 
sions from at least one of three local Ordinaries designated in the canon. 

In our view, the jurisdiction conferred by canon 883 is distinct 
from, though for its acquisition is dependent on, the previous possession 
of local or diocesan jurisdiction. 

Possessing the jurisdiction of canon 883 a voyaging confessor may 
hear the confessions of any of the faithful voyaging with him in the 
same ship, — and of those who may approach him for confession when 
he goes ashore for a short period at a port of call. And since the juris- 
diction of canon, 888 is not delegated by a local Ordinary, but rather 
by the Holy See, it follows that in the exercise of it the voyaging confes- 
sor will be affected only by those Reservations which the Holy See has 
established. | 

«Qui descenderant navibus in mare... hi viderunt opera Domini 
et mirabilia ejus in pelago» (Ps. CVI). 


APPENDIX 


THE FACULTIES TO HEAR CONFESSIONS ON AIR JOURNEYS 
History of the question. 


When the Code of Canon Law was being drafted, the question of 
jurisdiction for the hearing of confessions on air journeys was not consi- 
dered one of sufficiently general importance to merit special mention 
in the new legislation. But as years and science advanced, and air travel 
became more common, the question of the source of jurisdiction for the 
hearing of confessions on air journeys came up for discussion. Cappello, 
for instance, in earlier editions of ‘ De poenitentia? suggested that con- 
fessions could be heard on an air journey by virtue of canon 882 which 
grants to all priests jurisdiction to absolve those in danger of death 1. 


1 Cappello F., De poenitentia (Romae 1929, editio altera), p. 326, n. 413. 
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Certainly in the early years of air travel recourse to canon 882 may 
have been justified, but when air travel became relatively safe, it could 
no longer be said that all air journeys constituted danger of death for 
those undertaking them. 

Since a certain analogy exists between a journey by air and a jour- 
ney by sea, authors began to look to canon 883 as a source from which 
jurisdiction for the hearing of confessions on air journeys might be ob- 
tained !. Yet however perfect may be the analogy between an air journey 
and a sea voyage, the opinion that confessions could be heard on an 
air journey by virtue of canon 883 was merely a private opinion. And 
so in the years preceeding 1947 many local Ordinaries petitioned the 
Holy See that the provisions of canon 888 be officially extended to air 
journeys. Yielding to these requests Pius XII in a ‘ Motu Proprio’ 
dated 16 December 1947 extended the provisions of canon 883 to air 
journeys. 


The ‘Motu Proprio’ of 1947. 


The text of the Motu Proprio issued in 1947 reads as follows : 
« As some Ordinaries of places have indicated to this Apostolic 
See that it would be opportune that the provisions of canon 
883 of the Code of Canon Law, giving to priests who under- 
take a sea journey the faculty to hear confessions, be extended 
to journeys by air. We in our zeal for souls, realizing that these 
journeys are to-day daily growing in frequency, and desiring 
that the faithful have the benefit which would accrue for the 
sanctification of their souls from granting the said wish of the 
Ordinaries, receive their petition with great sastisfaction to Our 
own heart, and do of our own motion, from certain knowledge 
and with mature deliberation, out of the fulness of Apostolic 
power, establish and decree that the provisions of canon 883 
of the Code of Canon Law regarding the faculty of hearing 
confessions on the part of priests taking a sea journey, shall 
apply and be extended, with the appropriate adjustment of 
the clauses to fit the case, to priests who make a voyage by air. 


1 Cfr. Regatillo E., Jus sacramentarium (2 vol. Santander, 1945), vol. I, p. 246- 
n. 438: Bertrams W., De facultate audiendi confessiones in itinere aereo, art. in 
Periodica de re canonica et morali, vol. XXXIV (1945) 32-41. 
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What We have decreed by this Our Apostolic Letter given 
of Our own motion, We desire to remain firm and valid forever, 
all things to he contrary notwithstanding; and moreover We 
order that these provisions shall go into effect at the same time 
that this Apostolic Letter is placed in the Official Commentary 
called the * Acta Aposiolicae Sedis’. 

Given at Rome, from Saint Peter’s, the 16th day of December 
in the year nineteen hundred and forty-seven, the ninth of Our 
Pontificate » 1. 


Interpretation of the Motu Proprio. 


The ‘ Motu Proprio’, then, extends to air journeys with appropriate 
adjustments to fit the case the provisions of canon 883. It may be 
asked what are the appropriate adjustments (in the Latin text con- 
sentaneis quidem clausulis) contemplated by the legislator. The inter- 
pretation commonly given to this phrase by commentators is that 
the jurisdiction, granted for confessions on air journeys is subject to the 
same conditions and limitations mentioned in canon 883 ?. Consequently 
what we have already written concerning the delegation, exercise and 
extent of the jurisdiction of a confessor on a sea voyage will hold good 
also for priests who wish to hear confessions in the course of an air 
journey. 


The term ‘iter aerium ’ 


Wat is the meaning of the term ‘ iter aerium in the text of the Motu 
Proprio ? Firstly, there must be question of a real iter, and consequently 
a flight made with the object of circling over the airport or neighbouring 
city and then returning to the airport whence the plane took off. could 
not be described as a true ‘iter aerium 3°. 


1 Cfr. A.A.S., vol. XL (1948) 17. The English translation given above is taken 
from Bousearen’s The Canon Law Digest, vol. III, pp. 376-377. In his translation- 
Bouscaren uses the expression ‘ ocean journey’ as a rendering for the Latin ‘iter 
maritimum". We think that ‘ sea journey’ is a more faithful translation of the La- 
tin expression, and so have adopted it. 

* Cfr. Rossi J., Annotationes, art. in Apollinaris, a XXII (1949) 31; Pujol, 
ras H., Adnotationes, art. in Commentarium pro Religiosis, vol. XXVII (1948) 16. 

* Cfr. Lodos F., in Sal Terrae, vol. XXXVI (1948) 309-310 ; Delchard A., in 
Nouvelle Revue Theologique, vol. LXX (1948) 530. 
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Granted that there must always be question of a true ‘ iter aerium ? 
before the faculties of canon 883 may be availed of, it may be asked 
whether the faculties are valid for any air journey, however short. 
It is certain that the opinion of those authors who require that there 
be question of a journey of one day's duration in order that the facul- 
ties of canon 883 be available for voyaging priests is not applicable 
to air journeys. For such an opinion would unduly restrict the use of 
the concession of the Motu Proprio. Indeed commentators would seem 
to be agreed that the time-duration of the air journey is not a factor 
that need be considered at all in the present question +t. Lodos, while 
admitting that the time-duration of the air journey is irrelevant to the 
question, requires that the journey be one in which a great distance 
is covered 2. 

For our own part we think that consideration of time and distance 
are not relevant to the interpretation of the term ‘ iter aeriwm’ in the 
Motu Proprio; and hence with the sole proviso that there be question 
of a true iter aerium and not of a flight made merely to circle over the 
area of the airport or neighbouring city, we think that the faculties of 
canon 888 may be availed of by any priest who is travelling in a plane 
and who has been approved for the hearing of confessions in accordance 
with the terms of that canon. 


RicHARD Mc CULLEN 


1 Cfr. Delchard A., l. c., p. 530. 
2 Cfr. Lodos F., I. c., p. 310. 
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Praemittenda 


De formatione Can. 804. 


Can. 804 ex tribus schematibus, sic constat : 


Sade: 


«Sacerdos extraneus Ecclesiae in qua celebrare postulat, 
exhibens authenticas et adhuc validas! litteras commendatitias 
sui Ordinarii, si sit saecularis, vel sui superioris, si religiosus, 
vel Sacrae Congregationis pro Ecclesia Orientali, si sit Orienta- 
lis? ad Missae celebrationem admittatur, nisi interim aliquid 
eum commisisse constet cur? a Missae celebratione repelli debeat. 


$29 


«Si iis litteris careat, sed Rectori Ecclesiae de eius probitate 
apprime constet, poterit admitti, si vero Hectori sit ignotus, 
admitti adhuc potest semel vel bis * dummodo Ecclesiastica 
veste indutus, nihil ex celebratione ab Ecclesia in quajlitat quo- 
vis 5 titulo, percipiat $ et nomen, officium suamque dioecesim 
in peculiari ? libro signet. 


1 In can. 82 primi schematis omittuntur verba: «et adhuc validas ». In can. 
808 secundi schematis dicitur vero: «authenticas currentis anni litteras ». 

2 In primo schemate omittuntur verba: «vel S. Congr. pro Eccl. Orient. si sit 
Orientalis »; in secundo et tertio schemate dicitur: «vel S. C. de Prop. Fide, si 
sit Orientalis ». 

* In tribus schematibus dicitur: «... aliquid commisisse certo constet quo ». 

* In tribus schematibus dicitur: «una vel altera vice ». 

* In can. 803, secundi et tertii schematis dicitur : «in qua celebrat, quocumque 
titulo ». 

* In can. 82 primi schematis omittuntur verba, «nihil ex celebratione sed dici- - 
tur: «devotionis tantum eausa celebrare deposcat ». 

* In primo schemate, dicitur: «In apposito ». 
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« Peculiares hac de re normae, salvis huius canonis praescrip- 
tis ab Ordinario loci datae servandae sunt ab omnibus, etiam 
Religiosis exemptis nisi agatur de admittendis ad celebrandum 
Religiosis in ecclesia suae Religionis !. 


Ex diligenti comparatione can. 804 Novissimi Codicis, cum tribus 
schematibus patet tantum nonnullas differentias parvi momenti esse. 
Nam interdum agitur solum de modo dicendi, ut verba: «una vel al- 
tera vice» trium schematum mutantur in can. 804: «semel vel bis » 
verba: «in qua celebrat quocumque titulo secundi et tertii schematis, 
mutantur: «in qua litat quovis titulo»; verba: «nisi aliquid commi- 
sisse certo constet» trium schematum mutantur: «nisi interim ali- 
quid eum commisisse constet cur»; item : «nisi agatur de admitten- 
dis ad celebrandum Religiosis in ecclesia suae religionis », ita conceptus 
can. 82 primi schematis : « devotionis tantum causa celebrare deposcat », 
magis explicite significatur in can. 804, par. 2: «nihil ex celebratione 
ab ecclesia in qualitat, quovis titulo percipiat ». 

Interdum agitur de competentia quae a S. C. de Prop. Fide, tran- 
slata est ad recentiorem S. Congr. pro Ecclesia Orientali ita ut verba 
can. 803, par. I, secundi et tertii schematis «vel S. C. de Prop. Fide, 
si sit Orientalis », in can. 804, par. I, mutata sint: « vel Sacrae Con- 
gregationis pro Ecclesia Orientali, si sit Orientalis ». 

Maior differentia vero est in eo quod attinet ad validitatem Lit- 
terarum. Nam primum schema nihil dicebat de validitate, secundum 
autem schema constituebat Litterarum validitatem ad annum cur- 
. rentem, in can. 803, par. 1: «authenticas currentis anni Litteras » 
dum Noviss. Codex significat litteras non semper valituras quin presti- 
tuat tempus, in can. 804, par. I: « authenticas et adhuc validas Lit- 
teras ». 

Ut infra videbimus can. 804 originem et formationem trahit e disci- 
plina antiqua et recenti. Nunc dicimus de natura et forma canonica 
Litterarum Commendatitiarum. 


4 In tribus schematibus dicitur: «nisi agatur de Religiosis in sua religionis 
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ART. 1. 


De natura et forma canonica Litterarum Commendatitiarum 


Quid sint Litterae Commendatitiae, et quaenam sit earumdem 


forma canonica distincte dicimus ex textu canonis et ex doctrina canonica | 


vigenti. 


1. Da natura Litterarum Commendatitiarum. 


Novissimus Codex distinguit iuxta rationem Litteras Testimoniales, 
Dimissorias, Commendatitias. 

Brevis expositio Litterarum  Testimonialium et Dimissoriarum, 
iuxta Codicem multum iuvabit ad magis agnoscendam naturam Com- 
mendatitiarum. 


A. — De Litteris Testimonialibus. 


Codex refert septies decies vocabulum Litterarum Testimonia- 
lium !. Litterae Testimoniales iubentur in casu aggregationis alicuius 
sodalitii cum archiconfraternitatibus, (c. 728, n. 2); antequam Adspi- 
rantes in novitiatu admittantur (c. 544 par. 2, 3, 4) ; antequam can- 
didati promoveantur ad S. Ordines, (c. 993, par. 4-5; c. 994, par. 1- 
2-3; c. 1000). 

Litterae Testimoniales pro diversis casibus dantur a Rectore Se- 
minarii, vel Collegii, (c. 544, par. 3, c. 993, n. 3); a Superiore maiore 
Religionis (c. 544, par. 3; c. 993, par. 5); ab Ordinario loci, ad nor- 
mam can. 198 (c. 544, par. 2-4; c. 728, n. 2; c. 993, par. 4; e. 1000, 
par. I; c. 1055), qui in suis litteris testimonialibus, referre debent, gra- 
viter eorum onerata conscientia super veritate expositorum ... (c. 545, 
par. 4). 

Evidenter, ut dicit P. Cappello, Litterae Testimoniales proprio et 
strieto sensu: «eae sunt quae fidem faciunt de candidati idoneitate, 
seu de carentia impedimenti canonici quoad ordines suscipiendos » *, 
de quibus in can. 993, 4°, et 5°, 995, 2373, 2°, 2374. Lato sensu vero 
accipiendae sunt eae quae in aliis canonibus vocantur Testimonales. 


! A. Laver, Index verborum codicis I. C., Typ. Polygl. Vatic., 1941, pp. 616-617. 
* F. Cappello, De S. Ordinatione, n. 536, Romae, 1933, p. 500. 
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Distinguuntur quidem a variis testimoniis baptismatis, confirmationis, 
aetatis. | 

Sunt documenta publica, qua re huiusmodi litterae concedi pos- 
sunt dumtaxat a persona quae munere publico fungitur. 

Litterarum Testimonialium necessitas et momentum apparent ex 
gravibus poenis quae comminantur iis qui illas neglexerint (c. 2374). 

Forma tamen Litterarum testimonialium non est determinata. 
Ad liceitatem ordinationis et ad poenas effugiendas de quibus in can. 
2372, 2°, et 2374, sufficit etiam testimonium oretenus datum. Practice 
tamen scripto dantur, cum litterae asservandae sint in actis, ut docet 


clariss. P. Cappello!. Istae Litterae nullatenus sunt confundendae cum 
Litteris Dimissoriis. 


B. — De Litteris Dimissortis. 


Proprie et accurate loquendo, notio Litterarum dimissoriarum alia 
est ubi agitur de candidato saeculari, alia ubi agitur de candidato reli- 
gioso. 

Litterae Dimissoriae pro candidato saeculari iuxta P. Cappello : 

«eae sunt quibus Episcopus proprius concedit Episcopo alieno 
facultatem conferendi ordines subdito suo» t. 


Iure antiquo Litterae Dimissoriae vel Dimissoriales concedebantur 
praecipue clericis qui in alia dioecesi incardinationem habere vole- 
bant, interdum etiam clericis peregrinis ut ad sacra admitterentur, vel 
ad sacros ordines suscipiendos. lure novissimo Litterae Dimissoriae ad 
unum tantum, scilicet ad licentiam recipiendi ordines ab alieno Episco- 
po, clericis conceduntur, ut ex can. 955, par. I: « Unusquisque a proprio 
Episcopo ordinetur aut cum legitimis eiusdem litteris dimissoriis ». 

Interdum continent etiam bonum testimonium de vita et honestate 
subditi, clausulas de dispensatione super interstitiis, temporibus ordi- 
nationis, aetate etc. 

Litterae Dimissoriae vero pro ordinatione religiosorum definiri pos- 
sunt iuxta P. Cappello: 


« Documenta quibus legitimus Superior religiosus concedit sub- 
dito professo facultatem recipiendi ordines, simulque testatur 


! F. Cappello, o. c. , n. 5838, p. 502. 
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eumdem praeditum.esse omnibus iis quae a sacris canonibus 
postulantur ad licitam ordinationem » t. 

Nam ex can. 995, par. I «Superior Religiosus suis litteris 
dimissoriis non solum testari debet promovendum professionem 
religiosam emisisse et esse de familia domus religiosae sibi sub- 
ditae, sed etiam de studiis peractis, deque aliis iure requisitis ». 


Hine patet litteras dimissorias pro ordinatione religiosorum cu- 
mulari eum litteris testimonialibus ut ex can. 995, par. 2: '« Episcopus 
acceptis iis litteris dimissoriis, aliis testimonialibus litteris non indiget ». 

Concessio Litterarum Dimissoriarum est actus iurisdictionis, ut 
ex can. 958, par. I: « Litteras Dimissorias pro saecularibus dare pos- 
sunt, quandiu iurisdictionem in territorio retinent : 

1. Episcopus proprius, post quam possessionem suae dioece- 
sis legitime ceperit ad normam can. 334, par. 3, licet nondum conse- 
cratus ; 

2. Vicarius Generalis, ex speciali tamen Episcopi mandato ; 

3. Vicarius Capitularis de Capituli consensu post annum a sede 
vacante; intra annum vero solis arctatis ratione beneficii recepti vel 
recipiendi, aut ratione certi alicuius officii, cui propter necessitatem dio- 
ecesis sine dilatione sit providendum ; 

4. Vicarius ac praefectus Apostolicus, Abbas vel Praelatus nul- 
hus, licet Episcopali charactere careant, etiam ad ordines maiores. 

par. 2. Vicarius Capitularis litteras dimissorias ne concedat iis 
qui ab Episcopo reiecti fuerunt ». 

Pro religiosis exemptis vero Superior Maior, ex can. 964, n. 2. 

Litterae Dimissoriae concedi possunt ad tempus sub conditione, 
ita ut, elapso tempore aut conditione non impleta irritae fiant; item : 
«...ab ipso concedente vel ab eius successore limitari aut revocari; 
semel autem concessae non extinguuntur resoluto iure dantis, ex 
ean. 963 ». 

Necesse non est ut dirigantur ad certum ac determinatum Ejpisco- 
pum, sed ad quemlibet Episcopum, communionem cum Sede Aposte- 
lica habentem dirigi possunt nisi agatur de ordinandis religiosis, que 
casu litterae dimissoriae dirigi debent ad Episcopum dioecesis, in qua 
sita est domus religiosa ad quam ordinandus pertinet, ex can. 965, 
salvis exceptionibus, de quibus in can. 966. 


! F. Cappello, o. c., n. 341, p. 292. 
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Litterae Dimissoriae concedi nequeunt: «... nisi habitis antea om- 
nibus testimoniis, quae iure exiguntur ad normam can. 993-1000. «ut 
ex can. 960. 

Concedi possunt sive voce sive scripto, iuxta doctores, sed palam 
est litteras, proprie loquendo, nonnisi scriptas concipi posse. 

Momentum et gravitas praecepti Dimissoriarum patet ex gravibus 
poenis quibus plectuntur conferentes simulque S. Ordines absque litte- 
ris suscipientes, ad norma can. 2378, n. 1: 


«In suspensionem per annum ab ordinum collatione Aposto- 
licae Sedi reservatam ipso facto incurrunt, qui contra praescrip- 
tum canonem 955, alienum subditum sine Ordinarii proprii 
Litteris Dimissoriis ordinaverint », 


et can. 2374: « Qui sine Litteris vel cum falsis Dimissoriis Lit- 
teris ... ad Ordines malitiose accesserit, est ipso facto a recepto 
ordine suspensus ». 


Ex his quae diximus patet Litteras Dimissorias distingui a lit- 
teris testimonialibus, quse proprie exhibent testimonium authenticum 
de honesta vita, scieatia, immunitate ordinandi ab omni impedimento 
eanonico ad ordines recipiendos. Quod testimonium authenticum etsi 
semper continentur in Litteris dimissoriis proprie dictis, tamen non 
raro distinctis Litteris ipsi Episcopo proprie est exhibendum. 

Nune dicemus quid sint Litterae Commendatitiae in disciplina 
vigenti et in quo differant a Testimonialibus et Dimissoriis. 


C. — De Litteris Commendatitiis. 


Litterae « Commendatitiae » vocantur, ut egregie dixit clariss. P. 
Horth: «quatenus competens Superior ecclesiasticus respectivum Sa- 
eerdotem rectoribus Ecclesiarum, commendat tanquam aptum et di- 
gnum qui ad celebrationem | admittatur »!. 

Quid sint Litterae Commendatitiae, scilicet earumdem natura 
patet ex Novissimi Codicis, libro IV, cap. 5, art. I: «De natura et 
fide instrumentorum, can. 1813, par. I: « Praecipua documenta publica 
ecclesiastica haec sunt.., n. 4: «Inscriptiones baptismi, confirmatio- 
nis, ordinationis, professionis religiosae ... et attestationes scriptae ex 


1 F. Cappello, o. c., n. 344, p. 296. 
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iisdem desumptae et a parochis, vel ab Ordinariis, vel a notariis Eccle- 
siasticis confectae, aut earum exemplaria authentica ». Item ex libro 
tertio, tit. 3, cap. I, art. I: De sacerdote Missae sacrificium celebrante, 
can. 804, par. I: « Sacerdos extraneus ecclesiae in qua celebrare postulat 
authenticas et adhue validas Litteras Commendatitias sui Ordinarii ... », 
ita ut ad normam codicis dicere possimus Litteras Commendatitias 
habere naturam documenti publici, cum sit attestatio scripta praecipue 
ab Ordinario loci, vel a Superiore Religioso ex sacra ordinatione 
desumpta, vel etiam ex professione religiosa, relate ad celebrationem 
Missae sacerdotis extranei. 

Ex his quae supra diximus patet Litteras Commendatitias in 
multis convenire praesertim cum Litteris Testimonialibus, in aliis 
differre maxime vero ratione finis, scilicet ratione Missae celebrandae. 

Quare Litterae Commendatitiae hodie non sunt prorsus confun- 
dendae eum Litteris Testimonialibus et Dimissoriis, vel cum aliis litte- f 
ris ut ante Codicem fieri poterat ? Nam una vice tantum Codex mentio- 
nem facit de Litteris Commendatitiis, nempe in can. 804, relate ad 
Sacerdotem extraneum sacrum facere postulantem, resumens discipli- 
nam et nomen Commendatitiarum a conciliis Calcedonensi et Tri- 
dentino. 

Ex eo quo differunt Litterae Commendatitiae a Testimonialibus 
apparet natura distincta Commendatitiarum. 

Licet Codex non dicat explicite quae referre debent Litterae 
Commendatitiae, ut dixit de Testimonialibus in can. 545, par. 4, tamen 
quae referre debeant patet ex textu et contextu can. 804, par. I, et 2, 
scilicet : + 
a) De legitimo sacro presbyteratus ordine suscepto. Nam Ordo 
sacer non presumitur in clerico peregrino sed probari debet litteris 
Ordinarii loci, vel Superioris, vel S. Congr. pro Eccl. Orient., ut dicit 
can. 804, par. I: « Sacerdos. extraneus ... exhibens authenticas ... Lit- 
teras (scilicet non falsas) quae fidem faciant de suo Sacerdotio. 

b) De licentia a legitimo Superiore habita iter ad tempus faciendi, 
ut innuunt verba: «et adhuc validas litteras ». 

c) De probitate Sacerdotis extranei. Probitas sacerdotis extranei 
erui debet a Litteris Commendatitiis ut innuunt verba canonis, par. 2: 
«Si iis Litteris careat, sed Rectori Ecclesiae de eius probitate apprime 
constet, poterit admitti». Qua re sacerdos suspensus excomunicatus, 
interdictus, vel qualibet censura irretitus repelli debet. Sacerdoti vero 
de cuius probitate suspicio probabilis adsit, Episcopus vel negabit Lit- 
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teras Commendatitias vel aliis Litteris secretis, certiorem faciet Episco- 
pum, ad quem, de suspicione. 

Hoc ex natura Commendatitiarum, huiusmodi Litterae semper non 
sunt conferendae nisi Sacerdotibus valde commendandis, quorum com- 
moratio in alia dioecesi non sit in damnum animarum. 

In hoe Litterae Commendatitiae conveniunt cum Testimonialibus 
proprie dictis, nempe utraeque testimonium faciunt de idoneitate, de 
qualitatibus positivis subiecti. 

Quod non dixit de Litteris Testimonialibus et Dimissoriis Codex 
explicite statuit ut Litterae Commendatitiae debita forma exarentur. 


2. De forma canonica Litterarum Commendatitiarum. 


Antiquitus, ut vidimus, Litterae Commendatitiae conficiebantur 
canonica forma, ex qua «Litterae Formatae » dicebantur, Codex qui- 
dem servans Litteris Commendatitiis peculiaria adiectiva statuit for- 
mam adhibendam in can. 804, par. I: « ... exhibens authenticas et adhuc 
validas Litteras ». 

Authenticitas et validitas Commendatitiarum sunt elementa essen- 
tialia huiusmodi Litterarum. De quibus statim : 


A. — De authenticitate Litterarum Commendatitiarum. 


Primum elementum essentiale Formae Canonicae Litterarum Com- 
mendatitiarum, est ipsarum authenticitas: «...exhibens authenti- 
cas ... Litteras ». Litterae huiusmodi pertinent ad documenta publica, 
(c. 1818, par. L, n. 4) et ideo debent esse authentica forma exaratae 
(c. 1818, par. I, n. 1). Omnia documenta publica praesumuntur genuina 
idest authentica, donec contrarium evidentibus argumentis evincatur 
(c. 1814) 1. Codex tamen explicite statuit ut authenticae sint Litterae 
Commendatitiae quo magis obliget Ecclesiarum Rectores et alios de 
officio, ut se certiores faciant de illarum authenticitate, ne extranei 
quomodocumque indigni falsis Litteris ad sacrum Altaris Sacrificium 
accedant. 

Elementa authenticitatis, huiusmodi Litterarum sunt: illa quae 
stylus Curiae de iure vigenti requirit, ad publieum instrumentum, nempe : 


1 F. Horth, P. M. Arellan, Notae ad praelectiones theologiae, Romae, 1947 : 
De Sacramentis, n. 195, p. 60. 
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1) Subscriptio Episcopi sive eius Vicarii Generalis, sive Delegati, 
cum vel absque subscriptione Cancellarii [sive alius Officialis !, = 
Superioris Religiosi, etiam localis quamvis forte hic laicus sit, et Reli- 
gio exemptione careat?. Ita iuxta clariss. P. Cappello : 


«Litterae authenticae Commendatitiae eae dicuntur, quae 
sunt conscriptae a Superiore Ecclesiastico qua tali et debita 
forma » 3. Juxta distinctionem Clariss. Wernz-Vidal, putamus in 
casu Litterarum Commendatitiarum ad instar actorum minus 
solemnium, satis esse solam subscriptionem Episcopi, vel Supe- 
rioris qua talis. Codex evidenter in can. 1818, par. 1, n. 4 
admittit adesse instrumenta publica quae notarium non re- 
quirunt. 


2) Sigillum Episcopi, vel Curiae Episcopalis, aut Domus Reli- 
giosae 4. 

3) Datatio, seu dies, mensis et annus, et locus subscriptionis et 
emissionis ?. 

Omnia haec requiruntur ut: «...de germana litterarum fide dubi- 
tare nullatenus possit» (c. Mee, 


Cum vero Litterae Commendatitiae haec signa authenticitatis 
afferant satis est ut ipsis fides adhibenda sit 5, et authenticae dicantur. 


1 Augustine (Bachofen) C., O. S. B., 4 Commentary on the new Code of canon 
law, 4* ed., v. IV, Louis, Herder, 1929, p. 129. 

? Wernz-Vidal, Jus canonicum, Romae, 1927, v. VI, n. 509, p. 453: « Non 
in omnibus Curiis Dioecesanis eadem forma servatur in redigendis instrumentis ori- 
ginalibus. Saltem in actibus solemnioribus sufficiens nota authenticitatis habetur 
in subscriptione Ordinarii et Cancellarii vel alterius notarii cum sigillo Episcopali ; 
in minus solemnibus saepe sola adhibetur subscriptio Episcopi vel Cancellarii in 
documento exarato in charta sigillata sigillo Curiae. In exemplaribus ex originali 
transcriptis solet subscribi a Cancellario vel alio Officiali eum vidimatione et sigillo 
Episcopi aut Vicarii Generalis »; Coronata, Institutiones iuris canonici, Marietti, 
1941, v. III, n. 1841, p. 245: «Elementum essentiale ad habendum instrumentum 
publicum videtur esse subscriptio notarii aut alius publicae personae ad hoc depu- 
tatae. Aliae conditiones de iure communi non videntur necessariae ad valorem ; 
Santamaria-Pena, Commentarios al Codigo Canonico, Madrid, 1921, p. 65. 

* Jos. Peiska, Jus canonicum religiosorum, ed. 3*, Friburgi, 1927, p. 262 et Sq. 

* F. Cappello, De Sacramentis, Marietti, 1938, v. I, n. 787, p. 747. 

* Vermeersch-Creusen, Epitome iuris canonici, v. 2, p. 41; A. Crniea, Com- 
mentarium theoretico-practicum C. I. C., Sibenik, 1941, v. II, p. 87. 

* Matth. A Coronata, Institutiones de sacranentis, v. I, n. 194, p. 147. 
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Litterae Commendatitiae non solum authenticae esse debent, sed 
etiam «adhuc validae », ut ex canone 804. 


B. — De validitate Litterarum Commendatitiarum. 


In Iure Communi nunquam cautum est explicite de validitate 
Litterarum Commendatitiarum, tamen apud Jus particulare de earum 
. validitate actum est, ut supra vidimus. 

Novissimus Codex vero resumpsit ius particulare, et statuit expli- 
eite ut Litterae Commendatitiae sint non solum authenticae sed adhuc 
validae in can. 804, par. I: «...exhibens authenticas et adhuc vali- 
das Litteras Commendatitias ». 

Iuxta Auctores Litterae Commendatitiae adhuc validae sunt: 

1. Nisi fuerint revocatae a legitimo Superiore, sive ab ipso con- 
cedente vel ab eius successore (c. 144), ut dixit clariss. Blat : «et adhuc 
validas, quatenus tempus definitum in eis non effluxerit, vel alias ipsae 
non fuerint revocatae »!. Evidenter si Episcopus revocaret Litteras, 
huiusmodi Commendatitiae non amplius valerent. 

2. Si concessae sub aliqua conditione, et conditio etiam adsit, ut docet 
elariss. Cappello: Dicuntur adhue validae, nempe si tempus nondum- 
elapsum est, aut impletae sint conditiones prefinitae, ubi Litterae Com- 
mendatitiae concessae fuerint ad tempus vel sub aliqua conditione » ?. 
Clare, si Episcopus dederit Commendatitias ratione studiorum, vel 
aegritudinis, durantibus his causis, Litterae validae manent, cessanti- 
bus e contra his causis, Litterae validae amplius non sunt. 

8. Si concessae ad tempus, et hoc nondum elapsum fuerit, ut ex 
omnibus clariss. Crnica: «Istae litterae non sunt amplius validae, si 
elapsum est tempus pro quo datae sunt» ?. 

Ex his tribus causis quae inficere possunt validitatem Litterarum 
Commendatitiarum magis frequens est definitio temporis., ` 

Communi Auctorum sententia praesertim ad tempus se referunt 
verba canonis: «et adhue validas litteras ». 

. Codex novissimus tamen noluit definire tempus quo valere debent 
Litterae Commendatitiae, ut in can. 803, par. 1, secundi schematis 
Litterae Commendatitiae praecipiebantur esse currentis anni: «au- 


1 Claeys-Bouaert-Simenon, Manuale iuris canonici, Gandae, 1931, v. II, p. 73. 
2 A. Blat, Commentarium textus Codicis, I. C., Romae, 1920, p. 107. 
3 F. Cappello, De sacramentis, Romae, 1938, v. I, n. I, n. 787, p. 748. 
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thenticas currentis anni litteras », et merito quia istae revocari possunt 
ab ipso concedente vel ab eius successore, et invalidae fieri possunt, 
impleta vel non conditione sub qua datae sunt, et praesertim quia vo- 
luit relinquere Episcopis ius statuendi tempus. 

Ad Episcopos unusquisque pro sua dioecesi spectat statuere quan- 
diu Litterae Commendatitiae vim habiturae sint. Episcopi prae oculis 
habere debent canones qui gubernant disciplinam residentiae quae con- 
cedit Canonicis et beneficiariis choralibus ut absint tantum per tres 
menses (c. 418, par. 1), parochis et omnibus qui veniunt nomine Paro- 
chorum, per duos menses, nisi gravis causa iudicio ipsius Ordinarii 
diuturniorem absentiam requirat (c. 465, par. 2) omnibus clericis non 
beneficiariis notabile tempus (c. 148). Notabilis absentia in iure non 
definitur, sed ut docet clariss. Vermeersch-Creusen : « Trium mensium 
absentia certe notabilis est, cum etiam in casu maxime favorabili, 
longior non concedatur »!. Item Episcopi prae oculis habere debent 
finem legis, scilicet ne quis irregularis, vel canonico impedimento irre- 
titus admittatur ad sacra, et ideo rationem habere can. 994, par. I, 
qui constituit tempus quo quis canonicum impedimentum contrahere 
potest, scilicet regulariter, pro militibus trimestre, pro aliis semestre. 

Qua. re plerumque Synodi post Codicem statuunt ut huiusmodi Lit- 
terae sint recentes, et iuxta communem praxim Litterae Commenda- 
titiae conceduntur ad duos menses, ad semestre, rarius ad annum. 

Sed nulla lex est quae prohibeat quominus Episcopi conferant 
litteras Commendatitias ad annum et ultra. Ita ad rem il Monitore ec- 
clesiastico al quesito 29: « Un professore ecclesiastico governativo che 
al termine delle vacanze estive ritorna nella Sede dell'anno scolastico 
precedente, ¢ obbligato in base alle norme vigenti della Congregazione 
del Concilio, 22 febbraio 1927 ?, a rinnovare il celebret o discessit da pre- 
sentare alla Curia della Diocesi in cui si trova? Rispondeva: «In 
linea generale nó, se il precedente non sia scaduto. Se peró la Curia ne 
facesse ordine all' individuo, bisognerebbe obbedire, come ad ogni altro 
precetto » 3. 


1 A. Crnica, Commentarium theoretico-practicum codicis I. C., Sibenik, 1941, 
Ve LE ope 87; 

* Vermeersch-Creusen, Epitome Juris Canonici, Romae, 1948, v. I, n. 261, p. 240. 

* S. C. C., Decretum: «Cum plures» 22-2-1927, De Sacerdotibus magiste- - 
rii munus gerentibus, in publicis scholis, n. 10 : « Ordinarius loci, cuiusque anni scho- 
lastici expleto cursu, Ordinarium Sacerdotis certiorem faciat de eiusdem vita et 
moribus», AAS., XIX, p. 100. 
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Non opportunum videtur Episcopum conferre Litteras Commenda- 
titias «sine die». In Codice tempus non statuitur, sed ex voce «adhuc 


validas» patet iuxta mentem Legislatoris supremi, Episcopos debere 


Litteras ad tempus concedere, putamus potius Episcopos concedere 
posse Litteras Commendatitias « ad beneplacitum », tempore studiorum, 
magisterii, aegritudinis etc. 

In easu Sacerdotis Romam peregrinantis, Episcopi. tenentur dare 
Litteras Commendatitias ad mensem et non ultra nisi de consensu Card. 
Vicarii, ut ex Litteris cireularibus S. C. Concistorialis, diei 7 martii 1925 : 


« Ordinarii Locorum Italiae suis clericis qui Romam commorari cupiunt 


Litteras Commendatitias ad tempus ultra mensem dare non possunt, 
nisi monito Vicario Urbis, et accepto eius consensu»!. Item in casu 
Sacerdotis qui ob suas peculiares honestas ac temporaneas causas per- 
gere velit ad Americae partes, Litterae Commendatitiae unum annum 
excedere nequeunt ?. | 
Cum Litterae Commendatitiae ad tempus concessae sint, patet illas 


transacto tempore vim suam amittere, et Sacerdotem habendum esse 


velut Litteris Commendatitiis destitutum iuxta rationem quam affert 
‘Clariss. Card. Gasparri: . 


«Quia exinde patet Sacerdotem non obtinuisse a proprio 
Ordinario discedendi licentiam, nisi ad illud determinatum 
tempus, quo transacto, absens a dioecesi, peccat saltem in foro 
externo, et ideo indignus est Eucaristicum sacrificium offerre. 
Hine Episcopi alieni nequeunt, non obstante transacto tempore 
litteras Commendatitias ratas habere et sacerdotem admittere ad 
Missae celebrationem, tum quia absurdum est ratas habere Litte- 
ras quae amplius non sunt, tum quia in casu constat in foro 
externo de impedimento pro Missae celebratione » ? 


Ex his quae diximus patet in disciplina vigenti : 
1. Distinctionem certam diversarum Litterarum Testimonialium, 


Dimissoriarum, Commendatitiarum. 
2. Naturam et Formam canonicam Litterarum Commendatitia- 


rum prodire ad amussim e disciplina antiqua Conciliorum Calcedonensis 
et Tridentini. 


1 Monit. Eccl., 1930, p. 315. 
2 AAS., XVII, p. 129. Mon. Eccl., 2 aprile 1925. 
3 AAS., v. I, p. 692, n. 5. 


N 
v 


1956. — Ephemerides iuris canonici. 


346 A. POLI à 
3 € 
Sicut in veteri, ita in vigenti disciplina Litterae Commendatitiae 
necessariae sunt Sacerdotibus extraneis, ad sacra facienda. De qua 
necessitate in proximo articulo. 


ART. 2. 
De necessitate Litterarum Commendatitiarum. 


Litterae Commendatitiae sicut antiquitus, ita in disciplina vigenti 
necessariae sunt sacerdotibus extraneis qui sacra facere volunt. 

In canone 804, agitur enim de praecepto quod, sive ex textu, sive 
ex contextu eruitur. 


1. De praecepto. 


Praeceptum patet. 

1. Ex textu canonis: nam canon explicite agit de praecepto in 
par 3: «... salvis huius canonis praescriptis », igitur quod dictum est 
in par. 1, et 2, est praeceptum, quia praescriptio, idem valet ac prae- 
ceptum. | 

2. Ex eiusdem contextu; nam Canon in par. 1, confert Sacer- 
doti extraneo Litteris Commendatitiis munito ius ut admittatur ad 
sacrum litandum, e contra sacerdoti iisdem destituto nullum jus, ex 
par. 2°. Igitur Litterae Commendatitiae iubentur, nempe Sacerdotes 
extranei iubentur se munire Litteris Commendatitiis si ad S. Sacrifi- 
cium Missae jus habere velint. 

8. Ev comparatione huius canonis, cum canone 13 Conc. Calcedon. : 
«Externos clericos et ignotos in alia civitate, sine proprii Episcopi 
Commendatitiis Litteris nusquam ullo modo ministrare », et cum cap. 
16, sess. 23, Conc. Triden.: « Nullus praeterea clericus peregrinus sine 
Commendatitiis, sui Ordinarii litteris ab ullo Episcopo ad divina cele- 
branda, et sacramenta administranda admittatur », melius elucet Codi- 
cem minuisse tantum severitatem, sed non vim praecepti. Praeceptum 
idem manet, etiam si Codex rigorem antiquum valde imminuit. 

4. Ex exceptionibus : Prima exceptio est pro sacerdote, qui non 
habet Litteras Commendatitias sed cuius probitas Rectori Ecclesiae 
nota est. In casu Sacerdos ille admitti potest. Ita in can. 804, par. 2: 
«Si iis Litteris careat, sed Rectori Ecclesiae de cuius probitate apprime 
constet, poterit admitti ». 


Secunda exceptio est pro Sacerdote ignoto absque Litteris Commen- 


* Gasparri, Tractatus de SS. Eucaristia, Parisiis, 1897, v. I5 p. 262, mn. S: 
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datitiis, cui concedi poterit semel vel bis tantum celebrare adhibitis 
tamen cautionibus. Ita in eiusdem canonis par. 2: «...Si vero Rectori 
sit ignotus, admitti adhuc potest semel vel bis, dummodo, ecclesiastica 
veste indutus, nihil ex celebratione ab Ecclesia in qua litat, quovis titulo, 
percipiat, et nomen, officium suamque dioecesim in peculiari libro si- 
gnet». Huiusmodi exceptiones, ut mos est, confirmant legem, et in 
easu necessitatem Litterarum Commendatitiarum ad celebrandum in 
aliena dioecesi. In hac secunda exceptione qua permittuntur sacerdotes 
ignoti semel vel bis celebrare imminuta est severitas antiqua, sed prae- 
ceptum manet. 

Certe iuxta doctrinam loco Litterarum satis est orale testimonium 
Superioris cui spectat illas tradere 1. Res evidens est. 

E contra non sufficeret authenticum «documentum recepti ordinis 
presbyteratus, quia non solum de S. Ordine, sed etiam de immunitate 
a quavis censura constare debet, et de licentia discedendi ab Episcopo 
vel a Superiore legitime habita ?. 

Ordinarie loquendo depositio testium, iuramentum, et aliae huiu- 
smodi probationes supplere non possunt Litteras Commendatitias. 
Quae vero satis sunt ut antea etiam hodie in nonnullis casibus, nempe 
cum sacerdos affirmat se amisisse Litteras Commendatitias, naufragio, 
bello, latronibus vel illas non potuisse habere ratione persecutionis. 
Depositio autem testium, aut iuramentum his in casibus recipi debent 
ab Episcopo minime ab Ecclesiarum Rectore ?. Quibus Litterae Commen- 
datitiae necessariae sint, statim dicimus. 


2. De subiecto Litterarum Commendatitiarum. 


Apud Decretales et Tridentinum agebatur de clericis peregrinis, 
non admittendis ad sacra facienda sine Litteris Commendatitiis, Codex 
vero agit de Sacerdote extraneo cui necessariae sunt huiusmodi Litterae 
ut ad celebrationem Missae admittatur. Ita hodie ex can. 804, par. 1: 
« Sacerdos extraneus ecclesiae in qua celebrare postulat...» est subiec- 
tum Litterarum Commendatitiarum. 

Codex non loquitur de clericis vagis, quia isti ex can. 111, nulla- 


1 Coronata, Institutiones de Sacramentis, v. I, n. 194, p. 147. 
2 Gasparri, o. c., p. 262. 
3 Gasparri, l. c. 


WIS oh dot i v È be" = 2v. MW. Bi sa LT oe?) oe ye AS MA 
A à í ne T sa 1 , 1 y j v 


348 APOLT T T 
tenus admittuntur !, nec de clericis peregrinis, quia conditio peregrini 
in iure nostro attenditur in ordine ad obligationem aut exemptionem a 
legibus (c. 14, par. 1), relate ad dispensationes (c. 1245), quoad funera 
(c. 1218 et 1221 par. 2), baptismum (c. 788, par. 2), absolutionem sacra- 
mentalem (c. 881, par. 1) indulgentiarum acquisitionem (c. 927), et quoad 
forum sortiendum in Urbe (c. 1562, par. 1). Codex vero resumit vocem 
ex c. 18, Conc. Calcedon, ut legimus apud Decretum Gratiani, c. 7, D. 
71: «Extraneo clerico...». Hoc vocabulum: «Extraneus, magis 
significat quam peregrinus, et afficit ut affirmant clariss. Blat et alii, 
quemque sacerdotem non adscriptum quolibet modo legitimo ecclesiae, - 
nempe aedi sacrae Ecclesiae latinae, divino cultui dedicatae, in qua 
celebrare postulat ?. 

Qua re Extraneus sensu stricto est sacerdos etiam dioecesanus, qui 
extra ecclesiam sive paroecialem, sive rectorialem, sive extra cappellam 
seu oratorium cui est adscriptus vel ratione beneficii, vel ratione officii, 
et cappellaniae, celebrare postulat. 

Praeterea subiectum Litterarum Commendatitiarum est quisque 
Sacerdos extraneus sive sit notus sive sit ignotus ut constat ex canone, 
par. 2, servatis tamen de iure servandis, nempe quae ius inter notos et 
ignotos ad rem statuit, Sacerdos extraneus etiam notus, est subiectum 
Litterarum Commendatitiarum, nam in can. par. 2, dicitur : « Si iis lit- 
teris careat, sed rectori ecclesiae de eius probitate apprime constet, pote- 
rit admitti », ex hoc evidenter patet sacerdotem extraneum etiam notum 
Rectori Ecclesiae, munire se debere Litteris Commendatitiis : «si iis 
Litteris careat » igitur illas habere debebat ut ad celebrationem Missae 
admitteretur nam Codex dicit tantum poterit admitti, ex benevolentia. 

Sacerdos extraneus praesertim ignotus, est subiectum Litterarum 
Commendatitiarum, quod evidenter multo magis, apparet ex canonis 
par. 2: « Si iis litteris careat... et rectori sit ignotus, admitti adhue po- 
test semel vel bis...» cum cautionibus, ad normam iuris, scilicet. 


! C. Berutti C., Institutiones iuris canonici, v. II, Marietti, 1940, p. 81, n. 83; 
Goyeneche, S., Juris canonici summa principia, lib. 2, de personis, Romae, 1938, 
p. 150-51; Chelodi Joan.-Ciprotti P., Jus canonicum, de personis, ed. 32, Vicenza, 
1942, p. 175, n. 175; Maroto Ph., Postius Joan., Institutiones iuris canonici, t. 
I, Romae, 1919, p. 576, n. 493 ; Oesterle G., Praelectiones iuris canonici, t. I, Romae, 
1981, p. 70. 

* A. Blat, Commentarium textus Codicis I. C., Romae, 1920, p. 105, et Sq., Jos. 
Peiska, Jus canonicum religiosorum, ed. 3%, Friburgi, 1927, p. 262: «Sacerdos ex- 
traneus, non solum is appellatur qui alii dioecesi adscriptus est, sed quilibet sacerdos 
ad hane ecclesiam non pertinens ». 


= 
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a) ecclesiastica veste indutus (c. 804, par. 2), nempe ad normam 
can. 811, par. 1, quae ad talos pertingat. Relate ad habitum ecclesia- 
sticum a clericis deferendum, adest decretum «Prudentissimo sane 
consilio » S. Congr. Concilii diei 28 iulii 1931, in quo eadem S. Congr. 
sacerdotes graviter monet ut religiosissime servent etiam praescriptum 
canonis 811, par. 1, in Sacramentis publice ministrandis, in Missa cele- 


. branda, et peculiarem Ordinariorum locorum diligentiam atque vigilan- 


tiam excitat, qui si casus ferat, in renitentes animadvertant ad nor- 
mam canonum 136, par. 3-188, n. 7, 2379 »!; 

b) absque stipe Missarum : «nihil ex celebratione ab Ecclesia in 
qua litat, quovis titulo percipiat» (c. 804, par. 2). Ad rem clariss. De 
Meester ?. 

c) subscriptione in apposito libro, nominis, officii et dioecesis : 
«et nomen, officium suamque dioecesim in peculiari libro signet » 
(e. 804, par. 2). Hoc inter notos et ignotos ius statuit, scilicet, ut noti ad- 


mitti possint nulla praestituta die, ignoti semel vel bis, cum cautionibus. 


Ex his quae dixi constat Codicem relate ad subiectum praecepti re- 
stituisse disciplinam de Litteris Commendatitiis Conc. Calcedon., c. 18, 
ut extat in Decreto Gratiani, c. 7, D. 71: « Extraneo clerico, et lectori 
(in graecis exemplaribus, legitur ignoto), extra civitatem suam...» et 
multo magis, ex una parte, afficiens etiam sacerdotes dioecesanos, et 
non tantum ignotos sed etiam notos, minus vero, ex altera parte, per- 
mittens semel vel bis, ignotis celebrationem. 
Quaenam sit vis Litterarum Commendatitiarum, infra dicimus. 


3. De vi Litterarum Commendatitiarum. 


In disciplina ante codicem Litterae Commendatitiae habebantur 
necessariae clericis peregrinis tantum ut benigne exciperentur, et ad 
sacra admitterentur ex benevolentia Episcopi ad quem. | 

Codex ad rem reliquit disciplinam et tribuit novam vim Litteris 
Commendatitiis ita ut sacerdotes illas exhibentes habeant ius celebrandi, 
ut constat ex textu et contextu canonis 804, et ex doctrina canonica ad 


rem. 


1 AAS., XXIII, p. 386. 

2 De Meester, Iuris canonici et iuris canonico-civilis compendium, v. I, Friburgi, 
1923, p. 279: «... nihil ex celebratione quovis titulo, v. g. elemosynae aut fundatio- 
nis, aut laboris extrinseci percipiat, ut ita removeatur pecuniae impulsus ad cele- 


brandum ». 
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1. Hoc Jus celebrandi patet ex textu can. 804, par. 1: « Sacerdos 
extraneus ecclesiae in qua celebrare postulat, exhibens authenticas et 
adhuc validas Litteras Commendatitias sui Ordinarii, si sit saecularis, 
vel sui Superioris, si Religiosus, vel Sacrae Congregationis pro Eccle- 
sia Orientali, si sit Orientalis, ad Missae celebrationem admittatur. Vox 
«admittatur» significat evidenter Sacerdotem praefatas Litte- 
ras exhibentem admittendum esse, non ex benevolentia, sed ex iure. 
Haec est vis Litterarum Commendatitiarum. 

2. Hoc ius celebrandi venit tantum. ex Litteris Commendatitiis, ut 
patet ex contextu eiusdem canonis, par. 2 : « Si iis litteris careat, sed recto- 
ri ecclesiae de eius probitate apprime constet, poterit admitti ». Ex com- 
paratione primae et secundae paragraphi magis elucet vis Litterarum 
Commendatitiarum nam Sacerdos extraneus Litteris Commendatitiis 
munitus admitti debet, absque Litteris admitti poterit ex gratia, etiam 
si eius probitas nota sit Rectori. «Ad mittatur» scilicet, non est 
ei neganda celebratio Missae; Admitti poterit admissio est in facul- 
tate Rectoris, qui potest ultro etiam negare licentiam celebrandi. 

3. Hoc ius celebrandi ex Litteris Commendatitiis prodire, do- 
cent, communi sententia, Auctores post Codicem. Ita ex multis A. 
Peiska: «Sacerdos ad hane Ecclesiam non pertinens, Litteris Com- 
mendatitiis munitus ius possidet ut admittatur»!; Cappello: « Vox 
« admittatur », significat quod sacerdos praefatas litteras exhibens, non 
solum potest admitti ad Missam celebrandam, sed debet: agitur enim 
de iure» ?; Vermeersch-Creusen : « Codex vult ut sacerdos admittatur 
...cum salva esse debeant praescripta huius canonis, peculiares Epi- 
scopi normae tollere nequeunt ius admissionis, sicut isto canone defini- 
tur»?, L. Simeon, merito animadvertit: «...Il Codice usa la parola 
categorica » admittatur «imperativo evidentissimo » 4. 


1 Jos. Peiska, Jus canonicum Religiosorum, Friburgi, 1927, p. 264. 

? F. Cappello, De Sacramentis, Marietti, 1938, v. I, n. 737, p. 747 ; G. Cavi- 
gioli, Manuale di diritto canonico, ed. 39, Torino, 1946, p. 543: «Non mi sembra che 
dopo il Codice, possa sostenersi come una massima l'opinione adottata dalla S. R. R.., 
in Cameracen. 24 gennaio 1914, che neppure le Lettere Commendatizie « Sacerdoti 
has Litteras exhibenti praefatum ius celebrandi tribuunt (4. A. S., VI, p. 153) ; perd 
quel giudicato attestava lo ius particulare allora vigente nel Vicariato di Roma di 
vincolare all'assenso dei Rettori delle Chiese l'autorizzazione di celebrare data ai 
Sacerdoti forestieri ». i 

* Vermeersch-Creusen, Epitome J. C., v. II, p. 42, n. 76. 

* L. Simeon, O. F. C., Il Celebret nel can. 804, e nella prassi, M. F., v. 49, 
p. 258. 
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Attamen ut docet clariss. Vermeersch-Creusen : «agitur in canone 
de celebratione accidentali, non de diuturna et habituali. 

Ad rem quaeritur, num teneatur Parochus aut Rector Ecclesiae 
admittere Sacerdotes extraneos ad celebrandum in sua Ecclesia: 
Clariss. Many ad hoc quaesitum respondet, iuxta iurisprudentiam 
SS. Congregationum ante Codicem Parochum vel Rectorem ecclesiae, 
seclusa consuetudine, ordinarie non ieneri admittere sacerdotes extra- 
neos ad celebrandum in sua Ecclesia, illisque praebere paramenta 
sacra, teneri tamen et ad hoe cogi posse, videtur, ab Episcopo si pre- 
sbyteri raro, ex devotione, vel alia causa celebrare vellent!. Ita clariss. 
Vermeersch-Creusen distinguit admissionem accidentalem ab habituali, 
. Nullus enim ecclesiae rector sacerdotem qui modo stabili celebrare 
in ipsius ecclesia velit, admittere cogitur » ?. 

Clariss. Cavigioli, distinguit, Jus admissionis et admissionem in 
praxi 3. Denique iuxta Clariss. Cappello : 


«Rectius ita distinguendum : aliud est quaerere num sim- 
pliciter debeant admitti, et aliud, num sacra utensilia pro Mis- 
sae celebratione sint eis praebenda. Quod debeant admitti, ad nor- 
mam canonis 804, extra controversiam est, num vero etiam 
sacra utensilia sint praebenda, controvertitur » ?. 

Quae sint tenenda dicit Clariss. Cappello : 

a) «seclusa consuetudine non tenetur ordinarie rector eccle- 
siae admittere indiscriminatim sacerdotes extraneos ad cele- 
brandum in, sua Ecclesia eisque praebere vinum, hostiam et para- 
menta sacra ; neque Episcopus rectorem cogere, sed solum hor- 
tari » ; 

b) «Si presbyter extraneus raro, ex devotione aliave causa, 

petat celebrare, rector ecclesiae tenetur eum admittere ad sacra, uten- 
silia praebere, et ad id cogi potest ab Episcopo ; dedecet enim 
postulationem adeo rationabilem et divino cultui faventem re- 
pelli » ; 


1 S. Many, Praelectiones juris canonici, Paris, 1903, n. 135, p. 249. 

2 Vermeersch-Creusen, I. c. 

3 G. Cavigioli, o. c., p. 543: «... Inoltre l'amissione è subordinata alla dela- 
zione della veste talare (c. 811), alla possibilità concreta di celebrare in quella data 
Chiesa, alle norme d'orario fissate dal rispettivo Rettore, all'assistenza di un inser- 
viente (c. 813, § 1), alla corresponsione della tassa prescritta e d' uso pel vino, per 
P Ostia, o per la manutenzione degli arredi sacri» (c. 1403, $ 2). 
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c) «Si adsit consuetudo ut admittantur sacerdotes in tali 
ecclesia celebrare volentes eisque sacra utensilia praebeantur, 
servari debet ; nam haec consuetudo non solum rationabilis est, 
sed etiam laudabilis, saltem generatim loquendo ». 

Ex his conclusio patet : 


l. Litterae Commendatitiae tribuunt Sacerdoti extraneo ius ut 
admittatur ad sacra facienda. 

2. Rector Ecclesiae, praesertim si agitur de accidentali celebratione, 
sacerdotem extraneum admittere debet, secus non haberet sensum cano- 
nis vox « admittatur», e contra Rector Eccl. qui huiusmodi sacerdotem 
reicit, agit contra ius !. 

3. Hoc ius auferri non debet difficultatibus ordinis et servitii 
Missarum, paupertate ecclesiae ad suppeditanda necessaria praesertim 
in aecidentali celebratione. 

Hoc ius celebrandi amittit tantum Sacerdos extraneus qui licet 
munitus Litteris Commendatitiis certo in aliquam irregularitatem inci- 
derit ut ex eiusdem canonis par. 1: «...nisi interim aliquid eum com- 
misisse constet, cur a Missae celebratione repelli debeat « Haec tantum 
in iure communi est causa quae aufert ius ad Missam sacerdoti extraneo 
Litteras Commendatitias habenti. Quae sit ratio Litterarum Commen- 
datitiarum dicimus. 


4. De ratione Litterarum Commendatitiarum. 


Ratio praecipua Legis habetur explicite in canone 804, et est eadem 
quae ab initio, scilicet debita cautio ne viri improbi sacerdotalem ordi- 
nem simulantes, vel sacerdotes indigni sacra litare audeant. Codex 
novissimus enim in canone 804, par. 1, et 2, statuit explicite ut admit- 
tantur sacerdotes extranei ad Missae celebrationem cum ipsi exhibeant 
Litteras Commendatitias, et quidem extranei absque Litteris, cum tamen 
de eorum probitate apprime constet, e contra repellantur illi qui etiam 
Litteris Commendatitiis muniti postea in aliquam irregularitatem incur- 
rerint. 

Litterae Commendatitiae enim testimonium faciunt de sacerdotali 
ordine rite suscepto, de immunitate a quocumque impedimento canonico, 
quia Episcopus, Superior Religiosus, vel S. Congr. pro Eccl. orientali, nullo 
modo indignis sacerdotibus, Litteras Commendatitias concedere possunt, 


* F. Cappello, De Sacramentis, v. 1, n. 787, p. 747. 


a 
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quare can. 804, par. 1, dicit: «Sacerdos extraneus ecclesiae, in qua 
celebrare postulat, exhibens authenticas et adhuc validas litteras Com- 
mendatitias . .. ad Missae celebrationem admittatur. . . ». 

Sed Litterae Commendatitiae evidenter fidem ae de praeterito: 
et de praesenti, minime vero de futuro, etiam proximo, quare Codex sol- 
lieitus cavet ne quis indignus ad sacra accedat, can. 804, par. 1: «nisi 
interim aliquid eum commisisse constet, cur a Missae celebratione repelli 
debeat ». 

Quod ad authenticitatem et probitatem sacerdotum extraneorum 
tendat fine primario disciplina vigens de Litteris Commendatitiis satis 
dietum est in textu canonis, et apud Auctores, inter quos claris. Pei- 
Ska: «Ne viri improbi ordinem sacerdotalem simulantes (c. 2322, 
par. 1°), vel sacerdotes indigni sacra litare audeant, in lege communi 
eautum, est, ne Rectores Ecclesiarum sacerdotes ignotos ac peregrinos 
ad celebrationem Missae admittant, donec de eorum honestate iudicium 
favorabile sibi efformant. Quem in finem ab antiquissimis temporibus 
litterae Commendatitiae introductae sunt, ab advenis praestandae. Qui- 
bus qui caruerint, aegre tantum, et cum cautelis ad celebrandam Mis- 
sam admitti possunt » !. 

Auctores vero alteram rationem secundariam ostendunt. 

Juxta Auctores, disciplina Commendatitiarum multum favet con- 
fraternitati inter omnes Sacerdotes Catholicae Ecclesiae. Ita clariss. 
Bouaert-Claeys-Simenon : «Ita commendatur confraternitas inter om- 
nes Sacerdotes »?, item clariss. Vermeersch-Creusen : «Itaque censuit 


legislator id ad fraternum commercium inter sacerdotes catholicae Ec- 
3 


clesiae pertinere » 
Haec ratio praesertim eruitur ex iure quod Codex confert sacerdo- 
tibus extraneis litteras commendatitias habentibus, ut innuit clariss. 
Vermeers-Creusen l. c.: «...iisque propterea quoddam ius tribuit 
celebrandi in ecclesiis servatis servandis » * 
Ratio Litterarum Commendatitiarum connectitur quidem cum disci- 


1 L. Simeon, l. c. : « Per noi, quindi rimane certo che il negare la celebrazione 
a chi ha un Celebret autentico e non scaduto è una violazione manifesta dello spi- 
rito e della lettera del can. 804, § J, e quindi una vera ingiustizia » p. 261. 

2 Jos. Peiska, Jus canonicum religiosorum, ed. 39, Friburgi, 1937, p. 264. 

3 Claeys-Bouaert-Simenon, G., Manuale iuris canonici, Gandae, 1931, t. II, 
m. 78, p. 75. 

^ Vermeersch-Creusen, Epitome iuris canonici, ed. 1940, t. IL, n. 76, p. 42. 

3 Ibid. 


354 A. POLI 


plina incardinationis, de qua in c. 111, par.1°, et disciplina residentiae, 
ut iam diximus in articulo de validitate. 

A gravitate finis discimus gravitatem praecepti, quod si fideliter 
observaretur multa mala in ecclesia Domini ad rem vitarentur. 

Quae sit autem potestas Episcoporum quoad Litteras Commenda- 
titias, in iure communi et in iure particulari, dicimus in sequenti. 


ART. 3. 


De potestate Episcoporum et de munere Rectorum Ecclesiarum . 
quoad Litteras Commendatitias. 


Codex agnovit potestatem Episcoporum quoad Litteras Commenda- 
titias, tamen nonnulla iura tribuit ad rem rectoribus ecclesiarum ; 
quare in hoc articulo agimus primum de potestate Episcoporum, po- 
stea de munere Rectorum. 


1. De potestate Episcoporum quoad Litteras Commendatitias. 


Distinguere debemus potestatem Episcoporum quoad Litteras 
Commendatitias in iure communi et in iure particulari. 

Ex iure communi Episcopi potestatem habent : 
| 1. Conficiendi Litteras Commendatitias tantum pro sacerdoti- 
bus saecularibus suae dioecesis, minime vero pro Sacerdotibus advenis, 
neque pro Religiosis, vel pro Sacerdotibus ritus Orientalis, ut ex canone 
804, par. 1: «Sacerdos extraneus Ecclesiae in qua celebrare postu- 
lat, exhibens authenticas et adhuc validas litteras Commendatitias sui 
Ordinarii si sit saecularis ». 

Vicariatus Almae Urbis est dare litteras Commendatitias etiam 
Officialibus SS. Congr. Roman. Quod si iuxta praxim SS. Congregationes 
conferunt propriis Officialibus testimonium, scriptum, agitur in casu 
tantum de «declaratione » quae supplere potest litteras Commenda- 
titias, quae de iure conferuntur tantum a Card. Vicario. 

2. Conficiendi Litteras Commendatitias validas ad tempus ad 
normam iuris, sive aliis iustis causis ad arbitrium Episcopi, ut supra 
diximus, hoc quidem ex canone, par. 1:«...et adhuc validas Litteras ». 

3. Ferendi leges particulares vel iuxta vel praeter legem com- 
munem, quae salvis huius canonis praescriptis ab omnibus servandae 
sunt, ut ex canone, par. 3: «peculiares hac de re normae, salvis huius 
canonis praescriptis, ab Ordinario loci datae, servandae sunt ab omni- 
bus, etiam Religiosis exemptis ». 
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Haec potestas Episcoporum ad rem attinet etiam Religiosos exemp 
tos qui extra ecclesiam suae religionis celebrare petunt, ut ex.eodem ca- 
none par. 3: «...nisi agatur de admittendis ad celebrandum religiosis 
in ecclesia suae religionis ». 

Ita haec potestas Episcoporum non est tamen illimitata ut in iure 
Tridentino, sed ex canone 804 limitatur»: «... salvis huius canonis 
praescriptis », ita ut ad rem potestas Episcoporum non sit ut Delegati 
Sedis Apostolicae, sed, simpliciter potestas ordinaria propria, sed limi- 
tata a iure communi. 

Ex iure communi Episcopi, quidem concedere debent Litteras 
Commendatitias Sacerdotibus suae dioecesis, quorum fides et mores 
commendandi sunt, et cum honestis de causis iter facere velint, intra ` 

tempus a iure concessum, ut constat implicite ex canone 804. Nam si 

sacerdos extraneus exhibere debet Litteras Commendatitias ut ad cele- 
brationem admittatur, necesse est ut Episcopi illas dent sacerdotibus in 
omnibus commendandis. Qua re Ordinarii Locorum negare non possunt 
Litteras Commendatitias, saltem absque iusta causa: 

a) Canonicis ac beneficiariis choralibus, qui a dioecesi absint spatio 
trium mensium in anno, ratione vacationum servatis de iure servandis 
moc. 418, par. L et 2. 

b) Parochis et omnibus qui veniunt nomine Parochorum qui 
per duos menses ad normam iuris abire velint a paroecia quin Ordi- 
narius Loci censeat breviorem tantum vacationem permittendam esse 
(e. 465, par. 2). 

c) Omnibus clericis quando velint abesse a dioecesi intra tempus 
a Codice ipsis concessum (c. 143) quia Ordinarii locorum debent ur- 
gere observantiam legum ecclesiasticarum. 

Item ex iure communi Potestas Episcoporum limitata est. 

Quare Episcopi statuere nequeunt ut: 

a) Admittantur ii tantum sacerdotes ad celebrationem Missae, 
qui habeant Litteras Commendatitias : quia Codex I. C. tribuit Recto- 
ribus Ecclesiarum Jus admittendi clericos Litteris Commendatitiis ca- 
rentes sed de quorum probitate apprime constat, et semel vel bis etiam 
ignotos !. 

b) Eo minus ii solum admittantur, qui prae se ferant litteras 


1 D, Ramos, in Illustracion del Clero, Maris, 1928, p. 169, et sq. ; L. Simeon, 
Cfr. M. F., vol. 49, p. 262. 
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praevie recognitas a Curia Dioecesana, ut docent communi sententia 
Auctores, quia ex textu canonis peculiares normae Ordinariorum nullo 
modo opponi possunt huius canonis praescriptis quin sint nullae 1, 
Olim ante codicem Episcopi prohibere omnino poterant quominus 
admitterentur ad sacra sacerdotes absque litteris Commendatitiis, 


minime post codicem, nisi salvis huius canonis praescriptis, nempe 


tantum post aliquot dies. 

Ita exigere non possunt a Religiosis, alias Litteras, quam proprio- 
rum Superiorum, ut animadvertit clariss. Fanfani ?. 

Ex iure communi potestas Episcoporum ad rem, ut diximus limi- 
tata est, minime abolita, immo ius Codicis explicite agnoscit potesta- 
tem Episcoporum leges particulares ferendi de Litteris Commendatitiis. 

Qua re Episcopi possunt praecipere; Legibus particularibus : 

1) Litteras Commendatitias exhibendas esse etiam sacerdotibus 
qui noti sint Rectoribus vel Parochis, et hoc sub prohibitione ulterius 
celebrandi post aliquot dies. 

2) Recognitionem Litterarum Commendatitiarum apud Curiam 
dioecesanam. Episcopi enim quibus est ius et officium urgendi ad nor- 
mam can. 336, par. 1, observantiam legum Ecclesiasticarum sibi vel 
vicario Gen., vel Delegato, reservare possunt recognitionem Litterarum 
Commendatitiarum, et ideo statuere possunt ut sacerdotes extranei post 
aliquot dies apud Curiam Dioecesanam conferant easdem Litteras, 
et quidem sub prohibitione ulterius celebrandi. Saepius Episcopi in 
constitutionibus synodalibus, praecipiunt ut Litterae Commendatitiae 
intra octiduum, in Vicariatu Generali exhibeantur?. Romae viget Noti- 
ficatio Vicariatus Urbis, die 18 Novem. 1934: «N. 2: Ai Sacerdoti 
Forestieri potrà permettersi la celebrazione senza il predetto documento 
(documento in iscritto della facoltà di celebrare, rilasciato dal Vica- 


r 


1 F. Cappello, Tractatus de sacramentis, n. 737, p. 749 et ceteri ; omnes. 

2 L. Fanfani, De iure Religiosorum ad normam C. I.C., v. I, Taurini, 1925, 
p. 405, n. 392. 

? Jos. Mothon, Institutiones canonicae, Lille, 1924, t. II, p. 73, in calce : « Dans 
la plupart des dioeceses de France, les statuts, synodaux ou les ordonnances épi- 
scopales ont édité que nul prêtre, étranger au diocèse, ne punte être admis à célé« 
brer le saint sacrifice de la messe pendant plus de huit jours dans une eglise ou oratoire 
diocése, sans que les lettres commendatices, n'aient été envoyées a la chancellerie 
episcopales, et visées par |’ Ordinaire du lieu»; Wernz-Vidal, Jus canonicum, 
t. IV, n. 72, p. 82: «... Episcopi, secundum ei probatam diversarum regionum 
etiam Urbis NIS ecclesiarum, vel Vicariis Foraneis concedere solent facultates 
limitato tempore circumscriptas, v. g. per tres vel octo, vel quindecim dies ». 
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riato) nel giorno seguente al loro arrivo, e in "quei giorni nei quali, 
essendo chiusi gli uffici del vicariato, non è loro possibile munirsi 
del relativo permesso. In tal caso peró dovranno presentare le Let- 
tere autentiche e tuttora valide del proprio Ordinario, sulle quali il 
Rettore dovrà porre |’ Attestato della seguita celebrazione con il tim- 
bro della Chiesa. 

3) Episcopi statuere possunt, ut omnes clerici extranei non so- 
lum ignoti, sed etiam noti, nomen, officium suamque dioecesim in pecu- 
liari libro signent. 

4) Cum vero agatur de Sacerdotibus valetudinis, seu rusticatio- 
nis animique causa Ordinarii Locorum prohibere possunt et debent 
quominus hi sacerdotes admittantur ad sacra nisi prius obtemperaverint 
praescriptis S. Congr. Concilii, diei 1 iulii 1926 t, sive quoad hospitia, 
sive quoad cetera. Item relate ad sacerdotes magisterii munus gerentes in 
publicis scholis, iuxta Decretum « Cum plures » S. Congr. Concilii, diei 
22 februarii 1927, n. 9: « Ordinarius loci poterit : 

4) praecipere iusta de causa, arbitrio et prudentia eius aesti- 
manda, ut sacerdos alicui ecclesiae sit addictus ; 

b) statuere ut idem sacerdos peculiari vigilantiae Vicarii Foranei, 
vel Parochi aliusque sacerdotis subsit ; 

c) exigere ut sacerdos referat in qua domo habitualiter commo- 
retur et quibuscum personis cohabitet; vetare ne mulieres, de quibus 
suspicio esse possit, apud se retineat et quoque modo frequentet » ?. 

5) Praeterea sanctiones poenales infligere possunt Episcopi sive 
eontra Rectores qui non optemperaverint legibus particularibus, vel prae- 
scriptionibus Codicis, sive adversus sacerdotes extraneos qui tempore 
utili non attulerint Litteras Commendatitias apud Curiam Dioecesanam, 
et interim absque earumdem recognitione celebrare praesumpserint, vel 
cum essent ignoti, et absque litteris tertio litare ausi fuerint. 

Poenae evidenter sunt ad arbitrium Episcoporum. Ad rem docet la 
Notificazione del Vicariato di Roma, in data: 19 Novem. 1934, n. 7: 


« A chiunque contravvenisse alle suddette disposizioni sarà inflitta 
una multa e in caso di ripetuta mancanza, altre pene a nostro arbitrio, 
non esclusa la sospensione a divinis qualora trattasi di sacerdoti ». 


1 AAS., XVIII, 1926, p. 812. 
2 AAS., XIX, 1927, p. 99 et sq. 
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Normae peculiares, et sanctiones afficiunt omnes etiam Religiosos 
exemptos sive cum celebrare velint extra ecclesiam suae Religionis, sive 
cum admittere velint in ecclesiis, clericos saeculares vel religiosos alie- 
nae religionis, iuxta par. 8, eiusdem canonis 804, et communem senten- 
tiam Auctorum, inter quos clariss. Wernz-Vidal: « Regulares quoque 
salva exceptione can. 804, par. 8, in suis ecclesiis huiusmodi statuto, 
quod Episcopus condere et censuris munire, potest, omnino obedire 
tenentur » 1. 

Normae tamen ab Ordinario Loci datae, quae opponantur praescrip- 
tis citati canonis, sunt ipso iure nullae ac irritae, communi Auctorum 
sententia. ; 

Ex his quae diximus patet potestatem Episcoporum ad rem ex 
una parte limitatam esse, a praescriptis huius canonis, ex alia vero 
in multis valere etiam quoad Religiosos, ut erat in Iure Tridentino, ita 
ut concludere possimus potestatem Episcoporum, ad rem non esse 
hodie ut erat in iure Tridentino sed valde imminutam esse a Novissimo 
iure, sive quia ut diximus Codex contulit sacerdotibus extraneis litteras 
Commendatitias habentibus ius ut ad S. Missam admittantur, sive quia 
tribuit Rectoribus Ecclesiarum quamdam potestatem ad rem. 


2. De munere Rectorum quoad Litteras Commendatitias. 


Ante Codicem Jus Commune nullam potestatem conferebat Rec- 
toribus Ecclesiarum quoad Litteras Commendatitias et admissionem 
sacerdotum extraneorum ad S. Sacrificium Altaris. Jus Tridentinum 
ad rem conferebat omnem potestatem Episcopis seu Ordinariis Loco- 
rum, dum Jus particulare ut vidimus nonnulla munera Rectoribus 
Ecclesiarum tribuebat, quae Codex in iure communi resumpsit. 

Ex textu et contextu canonis 804, haec munera patent, quae 
sequuntur : 

1. Munus examinandi Litteras Commendatitias. Codex nihil ex- 
plicite statuit de examinandis Litteraris Commendatitiis sed implicite 
ex textu et contextu canonis par. 1, et 2, patet Rectores Ecclesia- 
rum munus habere examinandi Litteras Commendatitias. Nam can. 804, 


1 Wernz-Vidal, Jus canonicum, Romae, 1934, t. IV, n. 72, p. 81 ; G. Cavigioli, 
Manuale di diritto canonico, Torino, 1946, p. 548: «E ove l’ Ordinario prescriva la 
previa vidimazione in Curia delle Testimoniali, sono tenuti ad obbedirvi anche le 
Chiese dei Religiosi esenti, a meno che si tratti di Religiosi del proprio Istituto, 
che siano di passaggio»; L. Fanfani, De iure religiosorum ad normam codicis ju- 
ris canonici, v. Y, Taurini, 1925, p. 405, nn. 391-392. 
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. par. 1, dicit: «Sacerdos extraneus Ecclesiae in qua celebrare postu- 
-. Jat, exhibens authenticas et adhue validas Litteras Commendatitias . . . 
ad Missae celebrationem admittatur...». Canon non dicit explicite 
eui Sacerdos extraneus exhibere debeat Litteras Commendatitias sed 
intelligitur Rectori Ecclesiae, sive sit Parochus, sive sit Cappellanus, 
si agatur de Ecclesia Paroeciali, vel Rectoriali, vel de Cappela, seu de 
Oratorio privato, ad quos pertinet cura de cultu divino !. Evidenter 
Rectores Ecclesiae cum accipiunt Litteras Commendatitias examinare 
debent, si istae sint authenticae, scilicet sigillo et subscriptione muni- 
tae, absque ullo vitio et adhuc validae, nempe nondum expiratae, et 
post earumdem recognitionem, Sacerdoti extraneo ut Missam celebret 
permittere debent ad normam Juris. 

Hoe ius Rectorum examinandi Litteras Commendatitias vim ha- 
bet relate ad missam accidentalem, et non aufert ut supra diximus, 
Episcopis potestatem sibi vel Curiae Dioecesanae reservandi postea 
tutiorem recognitionem Litterarum, praesertim si sacerdotes extranei 
diu celebrare velint. 


2. Munus admittendi ad S. Sacrificium Altaris. 


Ad Rectores Ecclesiarum spectat ad normam iuris admittere : 

a) Omnes Sacerdotes extraneos Litteras Commendatitias haben- 
tes, sive sint saeculares, sive Religiosi, sive latini, sive Orientales 
(c. 804, par. 1). 

b) Sacerdotes extraneos absque Litteris Commendatitiis, de quo- 
rum probitate apprime ipsis Rectoribus constiterit (c. 804, par. 2). 

c) Sacerdotes extraneos ignotos, et absque Litteris, semél vel bis 
(c. 804, par. 2). Agitur enim de Jure Rectorum ex canone, quod Episco- 
pus auferre nequit ?. 

Parochi et Ecclesiarum Rectores non solum admittere sed etiam 
invitare possunt clericos extraneos ad Missam celebrandam litteris com- 
mendatitiis munitos, nisi Episcopus id iusta causa prohibuerit ?. 


1 S. Woywood, in The Omiletie and Pastoral Review, Ottobre 1935, pp. 73-74. 
La Notificazione del Vicariato di Roma, in data 18 novem. 1934, n. 4: «Nelle 
Chiese e Cappelle di Comunità Femminili, la Suora incaricata della Sagrestia ritirerà 
dài Sacedoti che domandassero di celebrare la relativa licenza per farla esaminare 
dal Rettore della Chiesa o dal Cappellano, della Comunità, il quale non potrà essere 
nominato senza il nostro esplicito consenso ». 

11 L. Simeon, Il Celebret nel can. 804, e nella prassi, M. F., v. 49, p. 262. 

1 Vito P., Questioni canoniche, v. III, Napoli, 1929, p. 148, q. 88 : « Può il Parroco 
invitare Sacerdoti extranei per la celebrazione della Messa nella sua Chiesa Parroc- 
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3. Potestas negandi S. Missae celebrationem. 


Ecclesiarum Rectores negare possunt licentiam celebrandi : 

a) Sacerdotibus extraneis etiam notis, absque Litteris Commenda- 
titiis. Nam Codex dicit in can. 804, par. 2: «Si iis litteris careat, sed 
Rectori Ecclesiae de eius probitate apprime constet, poterit admitti », 
igitur est in facultate Rectorum admittere vel non sacerdotes extraneos | 
absque Litteris. Nam ut docent Auctores, Rectores, possunt non te- 
nentur, illos, admittere, quare possunt etiam illis negare S. Missae cele- 
brationem. 

b) Sacerdotibus extraneis ignotis et absque Litteris (c. 804; par. 
2), eadem ratione et multo magis quam supra diximus. 

c) Sacerdotibus extraneis, qui licet Litteras habeant, tamen ali- 
quid grave interim commiserint, quare a Missae celebratione repellan- 
tur, ad normam can. 804, par. 1: «...nisi interim aliquid. eum com- 
misisse constet, cur a Missae celebratione repelli debeat». Evidenter 
nihil valent Litterae peregrino qui postea indignum se fecit celebrandi. 
Codex cavet ne admittantur qui «interim » aliquid commiserint, et 
merito id semper valet. In casu particulari putamus Rectores Eccle- : 
siarum posse negare celebrationem in publico illis sacerdotibus qui antea 
illuc scandalum quomodocumque dederint, etiam post Codicem, ut antea 
in « Cameracen » !. 

d) Parochi possunt praeterea negare Licentiam celebrandi ir 
Ecclesia non paroeciali, scilicet in Ecclesia Rectoriali, seu Oratorio 
publico, in territorio Paroeciae, sacerdotibus extraneis, quando putant 
hoe nocere ministerio paroeciali ad normam can 482). Hoc intelligitur 
de Missa coram populo, seu publica, cum sonitu campanarum, non 
vero si agatur de Missa absque populo, ut docet clariss. Regatillo 2. 

Hane potestatem quam Codex contulit Rectoribus Ecclesiarum 
Episcopi minuere nullo modo possunt. Rectores tamen, salva potestate 
a Codice ipsis collata peculiares normas Ordinarii Loci servare tenentur. 


chiale, per la maggior comodità del popolo, ed anche per la maggior solennità ? Ri- 
spo. ... La medesima disposizione del can. 804, $. I deve osservarsi da quel Parroco 
che invita per la celebrazione di Messe Sacerdoti extradiocesani, non addetti alla sua 
Chiesa. ... L’ Ordinario però può, anche stabilire, che nessun sacerdote extradioce- 
sano possa invitarsi a celebrare in chiesa di sua giurisdizione, anche se munito delle 
Commendatizie del proprio Ordinario, per una qualsiasi causa che Egli reputi giusta ». j 

1 S. R. Rota, in Cameracen., AAS., VI, 1914, p. 147. 


2 E. Regatillo, Institutiones iuris canonici, casos de Derecho canonico, Santander, 
1942, t. II,, n. 94, p. 86. i 
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Conor. 1. 
De Sacerdotibus in Americam et ad insulas Philippinas ituris. 


Vidimus iam olim clericos peregrinos, a remotis regionibus trans- 
marinis venientes, nonnisi caute ad celebrandum admissos esse. 

Ita propter distantiam et dissimilitudinem locorum, ut arcerent 
‘discrimina S. Congr. Concilii, et S. Congr. Concistorialis, peculiares le- 
ges tulerunt quibus Italorum Sacerdotum migrationem in Americam 
moderarentur. 

Ita ad rem S. Congr. Concilii, Decreto: Clericos peregrinos, diei, 
14 Novem. 19031, confirmavit quae antea litteris Circularibus, die 
27 Julii 1890, statuerat: 


1. Relate ad Italiae clericos, in Americam perrecturos. 


n. I. 

«In futurum prohibentur omnino Italiae Episcopi et Ordina- 
rii concedere suis presbyteris e clero saeculari litteras discesso- 
riales ad emigrandum in regiones Americae ». 

et n. 5: 


« Quod si non agatur de emigratione, sed de alio Italiae sacer- 
dote, qui ob suas peculiares honestas ac temporaneas causas 
pergere velit ad Americae partes, satis erit ut proprius Ordinarius 
his perspectis, ac dummodo de cetero nihil obstet, eum muniat, 
in scriptis sua licentia ad tempus (unius anni limitem non exce- 
dens), in qua abeundi causae declarentur, cum conditione, ut 
suspensus illico maneat a divinis expleto constituto tempore, 
nisi eius legitimam  prorogationem obtinuerit». Haec Facultas 
in decreto, diei 14 Novem. 1903, circunscribitur ad casum stric- 
tae et urgentis necessitatis, in discessoriis litteris clare ae deter- 
minate exprimenda erit, absentiae tempus ad sex menses circum- 
scribendum et de re statim edocenda S. Concilii Congregatio ». 


2. Relate ad Clericos aliarum nationum eatra Italiam in Americam pere- 
cturos : 


Ipsamet S. Congregatio Concilii, eodem decreto « Clericos peregri- 
nos » statuit : 


1 AAS., I, p. 692. 
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« Extra Italiam vero, in posterum ne liceat Europae Ordina- 
riis discessoriales pro America suis clericis largiri, nisi requisito 
prius consensu Episcopi, dioecesis illius, ad quam Sacerdos per- 
gere cupit, permutatis ad hunc finem secretis litteris, in quibus 
de aetate et de moralibus atque intellectualibus qualitatibus mi- 
grantis Sacerdotis Americanus Praesul doceatur. Excipitur tamen 
casus strictae et urgentis necessitatis, in quo pari modo ac supra, 
licentia a proprio Ordinario concedi poterit, sed ad sex menses 
valitura, adnotata causa urgentis necessitatis et monito per epi- 
stolam Episcopo loci ad quem Sacerdos proficiscitur ». 


8. « Pro migraturis denique ex qualibet orbis parte ad Philip- 
pinas insulas, eaedem leges ac normae serventur, ac pro Italis 
Sacerdotibus ad Americam pergentibus, hac tamen differentia, 
ut pro Europae aliarumque regionum Sacerdotibus venia expe- 
tenda sit, a S. Congr. Concilii, pro Americae vero Septemtrionalis 
Sacerdotibus, a Delegato. Apostolico Washintoniae ». 


Item, S. C. Concistor., decreto « Ethnografica », die 25 marzo 1914 !, 


statuit ut sacerdotes qui in Americam vel ad Philippinas insulas etiam 
ad breve tempus proficiscuntur, has normas servent: 


1. n. 18: 

«In Litteris discessorialibus, praeter reliqua, mentio expressa 

fiat de causa temporarii discessus ». 
2. n. 14: 

«Ad quattuor menses coarctetur dierum itineris et mansionis, 
licentia sex mensium concedatur nulli, nisi casus aliquis extra 
ordinem inciderit ». 

8. n. 15: 


«Sacerdoti haud omni ex parte probato discedendi venia ne 
detur, nisi ante de honesta simul et necessaria abeundi causa 
constiterit ; praeterea Ordinario Loci ad quem, secutis Litteris, 
adventus eius renuntiatur ». 


! AAS., aprile 1914, p. 185. 
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4. n. 16: 
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«Itali autem Sacerdotes, quandoque ob honestam et tempo- 
rariam causam profecturi sunt, prius impetrent veniam discessus 
a S. hac Congregatione ». 


5. n. 17: 


«Qui, denique, ob temporariam causam discesserunt, elapso 
temporis spatio sibi concesso, regrediantur, nullamque habeant 
Ordinarii prorogandae licentiae semel datae facultatem. Quodsi 
aut infirmitate aut alia quadam peremptoria causa regressus 
necopinato impediatur, postquam de rei veritate, et de dispen- 
sationis necessitate constiterit, ad primum inseguentem men- 
sem prorogare tempus liceat Episcopo Loci; ultra mensem 
causis etiam indulti permanentibus, nonnisi Nuntiis vel Dele- 
gatis Apostolicis, qui ibidem versantur, indultum prorogare 
liceat, ad congruum sed breve tempus, ea lege, ut id ne cun- 
etentur aut Episcopum Sacerdotis proprium aut Sacram hane 
Congregationem edocere ». 

'«Qui vero Sacerdotes hane deliquerint regulam, suspensi ma- 
neant a divinis. Praesentibus valituris, contrariis quibuslibet 
minime obstantibus. 

Ex his Decretis satis constat SS. Congregationes sibi ipsis 
vindieasse Jus Concedendi Litteras Discessioriales, Sacerdoti- 
bus Italicis in Americam vel ad insulas Philippinas ituris, et 
omnibus Sacerdotibus ex qualibet orbis parte qui ad insulas Phi- 
lippinas pergere velint, salvis exceptionibus, de quibus supra, 
ut in casu strictae et urgentis necessitati, et quoad Sacerdotes 
Americae Septemtrionalis ». 


Ad rem qua ratione in his decretis Litterae appellentur « Disces- 


soriales » et non Commendatitiae, dicimus. Primo non semel Litterae 


Commendatitiae dicuntur apud Iurisprudentiam Romanam testimoniales 
vel discessoriales. Secundo, in casu nostro, Litterae dicuntur discesso- 
riales, quasi ad melius exprimendam licentiam quam concedit S. Congr. 
Concil. vel Concist. Sacerdoti ut discedat, scilicet huiusmodi Litterae se 
referunt potius ad licentiam migrandi, quam ad Missam celebrandam. 
Nullum dubium tamen quin hae Litterae idem sint ac Commendatitiae, 
ut patet ex iisdem Decretis. 

Ratio cur SS. Congr. Concil. et Concistor., sibi ipsis vindicarunt 
Jus concedendi has Littersa patet ex ipso Decreto « Clericos Peregrinos » 
S. Congr. Concil, diei 14 novembre 1908: 
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«Nam propter distantiam et dissimilitudinem locorum, de 
personis earumque qualitatibus ac de valore documentorum, 
quae ab advenis exhibentur iustum iudicium tute expediteque 
fieri saepe difficile est : fraus ac dolus (teste experientia) aliquando 
subrepunt, unde periculum passim imminet, ne indigni ac nequam 
viri super gregem fidelium constituantur, cum gravissima di- 
vinae maiestatis offensa, et rei christianae iactura. Ad haec 
arcenda discrimina etc. » !. 


In simili casu Codex statuit ut Sacerdotes ritus Orientalis, cum mi- . 
grant extra Patriarchatum, se muniant Litteris Commendatitiis S. 
Congr. pro Eccl. Orientali, ut infra dicimus. 


Conor. 2. 
De Litteris Commendatitiis relate ad Clericos ritus Orientalis. 


Disciplina de Litteris Commendatitiis afficit etiam Sacerdotes 
extraneos ritus Orientalis ut ex can. 804, par. 1: « vel S. Congregationis 
pro Ecclesia Orientali, si sit. Orientalis ». 

Non est nostrum ingredi in disciplinam Orientalem, sed nonnulla 
dicimus quae ex Canone 804, et ex Litteris Circularibus deducimus. 

Ex ipso textu Canonis constat: 

l. Litteras Commendatitias vigere etiam apud Ecclesiam Orien- 
talem. Jam supra diximus eamdem Disciplinam de Litteris Commenda- 
titiis olim fuisse apud latinos et Orientales. 


2. Litteras Commendatitias non vero Episcopi sed S. Congr. pro 
Eecl. Or. exhibendas esse Sacerdotibus ritus Orientalis, cum isti in Ec- 
clesia ritus latini celebrare postulant. Etiam aliis in casibus Codex si- 
milem cautionem adhibet relate ad clericos ritus Orientalis, ita e. g. 
ut admittantur Orientales in novitiatu Religionis latinae (c. 542, n. 2), | 
ut ad S. Ordines promoveantur ab Episcopo latino, subditi Orientalis 
ritus (c. 955, par. 2), ut Orientales admittantur ad stipem colligendam 
in dioecesibus latinis (c. 622, par. 4). 
Ex Litteris Cireularibus S. C. de Prop. Fide, et S. Congr. pro 
Ecclesia Orientali, constat valde frequentes et perniciosissimas fraudes 
ad rem inventas esse in Ecclesia Orientali, et ideo ad illas preca- 


1 AAS., I, p. 692. 
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vendas severissimas praescriptiones tulit S. Congreg. pro Ecclesia Orien- 


tali, pluribus decretis quae dieuntur: «Qua solerti», diei 23 dicem- 
bre 19291; Non raro accidit , diei 7 gennaio 1930 ?, et Instructionibus. 

Haec Decreta inter alia praescribunt nullum Sacerdotem Orien- 
talem ad Missae celebrationem extra proprium Patriarchatum admitti 
posse nisi exhibeat authenticas et adhuc validas litteras Commendati- 
tias S. Congr. pro Eccl. orientali. Hisce decretis secutae sunt recentio- 
res Instructiones quae de Litteris Commendatitiis ad Missae celebra- 
tionem haee statuerunt: i 

1. S. Congreg. pro Ecclesia Orientali sibi reservat, ut in Codice, 

Jus concedendi Litteras Commendatitias clericis ritus Orientalis qui extra 
proprium Patriarchatum celebrare volunt. Ita ad rem ipsamet Con- 
greg. in Instructione quae dicitur : Quo facilior, diei 26 settembre 1982, 
nnt: 


«Quilibet clericus Orientalis qui ad exteras nationes, prae- 
ter proprium Patriarchatum, vel propriam regionem vult per- 
gere, antequam a sua dioecesi discedat licentiam seu litteras 
discessoriales a proprio Ordinario obtineat: idem per trami- 
tem sui Ordinarii litteras Commendatitias a S. C. pro Eccles. 
Orient. assequatur, quae Litterae per rescriptum dantur, in 
quo locus ad quem memoratus sacerdos est perecturus indicabi- 
tur et tempus ibidem permanendi (c. 804, par. 1) »?. 


2. Litterae Commendatitiae valent pro dioecesi cui datae sunt, mi- 
nime vero alibi, nisi iusta causa et de consensu Episcopi a quo simul- 
que ad quem. Ita ex eadem Instructione, n. 3: 


« Ipsemet, postquam ad dioecesim pervenerit de qua in rescrip- 
to huius Congr. ab ea ad aliam dioecesim vagari nequit, nisi 
ex condigna causa ab Episcopo a quo et ab Episcopo ad quem 
probata, ac simul praehabito consensu utriusque Episcopi, 
omnino servatis conditionibus quae ipsi forte apposuerint 
(Decret. Qua solerti, d. 23 dicembre 1929, n. 12)»; 


1 AAS., XXII, 1930, p. 99. 
2 AAS., XXII, 1980, p. 107. 
3 AAS., v. XXIV, p. 344 et sq. ; efr. Creusen, in Nouvelle Revue Théologique, 


1930, p. 145. 


* | "ern. 55 j : 

«Non licet huic Sacerdoti Sacrum Ministerium exercere, ne 
obiter quidem, nisi propter hanc causam ad illam dioecesim 
admissus fuerit, aut nisi de mandato vel de expresso consensu 
Ordinarii Loci» !. 


3. Litterae Commendatitiae ad tempus vim habent, quo elapso, 


tatur. Ita ex eadem Instructione n. 4: 


« Elapso tempore statuto, memoratus Sacerdos ad suam dioe- 
cesim redeat. Si vero ultra tempus statutum diutius sine causa 
commoretur in loco de quo supra, Loci Ordinarius non amplius 
| eum admittat ad Missae celebrationem, et salvo suo iure rem 
Aa referat Nuntio aut Deleg. Apostolico, aut huic S. Congregationi, 
(Decret. Non raro accidit 7 gennaio 1930 » ; 


et n. 6: 
«Si praedictus Sacerdos moram ultra annum protraxerit sacri 


ministerii causa, in fine cuiusque anni, a die data in rescripto sup- 
putandi tenetur relationem scriptam mittere » ?. 


4. Sacerdotes Litteris Commendatitiis S. Congr. pro Eccl. Orien- 
A tali muniti, permittuntur celebrare, perdurante itinere semel vel aliquot 
diebus, praeviis cautionibus, quae sunt: traditio Rescripti S.C. pro 
Eccl. Or. Ecclesiarum Rectoribus, et subsignatio Rectoris una cum die, 
y titulo Ecclesiae, in illo Rescripto, ut ex eadem Instructione n. 8: 


«Ad Missam celebrandam -perdurante itinere, sive dum ad 

+ exteram regionem se confert, sive in reditu, Rector Ecclesiae 
ubi Sacerdos litare desiderat, eum semel vel aliquot vicibus pre 
prudentia admittere poterit, dummodo dictus Sacerdos rescrip- 
tum S. Congreg. Orientalis de quo in N. 1. exhibuerit, obliga- 
tione facta eidem Ecclesiae Rectori adnotandi in illo documente 
diem celebrationis et titulum Ecclesiae una cum proprii nominis 
subsignatione. Quod si memoratus Sacerdos moram protraxerit 
plus aequo, Rector Ecclesiae hac de re certiorem reddat Episco- 
pum seu Ordinarium Loci». 


Es amplius validae non sunt, et sacerdos ultra ad celebrationem non admit- … 


1 
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« Ordinarius Loci non amplius admittat ad Missae celebrationem 
Sacerdotem qui sine iusta causa, plus quam aequum est, in loco 
interiecto consistat, aut huc illucque vagetur, et salvo suo iure, 
rem deferat Nuntio aut Delegato Apostolico, aut huic S. Congre- 
gationi » ; 


et in n. 9: 
«Enixe rogantur Exmi Episcopi, ut has normas penitus ur- 
geant, si quos habeant, sacerdotes ritus Orientalis in sua Dioe- 
cesi » 1. 

De his Instructionibus eadem S. Congr. pro Ecclesia Orientali ad- 
monet instantissime Locorum Ordinarios ut diligentissime illae normae 
observentur et graviter cursum urget omnes monito « De observandis 
mormis» die 20 iulii 1937 2. 

. Eadem disciplina viget apud Ecclesiam Greco-Rutenam. Ita ad 


- rem S. Congr. de Prop. Fide die 18 agosto 1914, art. II: 


«Illi vero Sacerdotes qui proprio marte, neque ab Episcopo 
Graeco-Ruteno vocatus, neque a S. Congr. missus illuc perre- 
xerit, Episcopus Greco-Ruteno nullas concedere potest facul- 
tates, sive celebrandi Sacrum, sive administrandi Sacramenta, 
sive munia Ecclesiastica quomodocumque obeundi » ?. 


. Ex his omnibus quaé diximus conclusio patet: Sicut olim apud 
Wecretales cautiones peculiares quinque sigillorum adhibebantur relate 
ad clericos ultramontanos et transmarinos, ita hodie cautiones pecu- 
liares exiguntur relate ad clericos ritus Orientalis, ad praecavendas 
perniciosissimas fraudes quae ob diversitatem ritus facilius irrepere 
possunt, ut tristis usus docet. 

Praeterea Litterae Circulares, de quibus supra diximus, vim ca- 
nonis 804 explanaverunt, et magis adaucter urgent necessitatem stricte 


legem  observandi. 


1 Ibid. 

2 AAS., XXIX, 1937, p. 342; efr. Periodica de re morali-canonica liturgica, 
XXVI, 1937, p. 510; E. Bergh, in Nouvelle Revue Theologique, 1937, p. 1125. 

3 AAS., 1914, p. 460. 
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Appendia 
De litteris commendatitiis in disciplina religiosorum. 


Ex ipso textu canonis, Religiosi quoque servare tenentur disci- 
plinam de Litteris Commendatitiis : «...authenticas et adhuc validas 
Litteras Commendatitias...sui Superioris, si sit religiosus ». 

Subiectum praecepti est quilibet Sacerdos Religiosus, qui vota nun- 
cupavit in aliqua Religione, sive votorum simplicium sive solemnium, 
sive Religionis exemptae, sive non, sive Religionis iuris Pontificii, sive 
Dioecesani, sive Religionis clericalis sive laicalis, ut ex can. 488, n. 7, 

Nomine Religiosorum per se non veniunt Sacerdotes novitii. Iuxta 
clariss. Jombart!, tamen etiam Sacerdos novitius exhibere tenetur 
Litteras Commendatitias sui Superioris. Hoc nititur ratione analogiae 
quia Novitii privilegiis omnibus ac spiritualibus gratiis religioni con- 
eessis gaudent (c. 567), par. 1) et professis aequiparantur relate ad sa- 
cramenta suscipienda S. Confessionis (c. 875 par. 1), Eucaristici Viatici, 
et extremae unctionis, (c. 514, par. 1), ad ecclesiam funeris (c. 1221, 
par. 1), quoad dispensationem ab ecclesiae praeceptis (c. 1245, par. 3), 
et ratione convenientiae et finis legis quia Superior Sacerdotis Novitii 
melius quam Ordinarius loci, testimonium facere potest de illius probi- 
tate. i 

Religiosus habetur extraneus tamen cum celebrare postulat in 
Ecclesia alterius Religionis, vel in Ecclesia Ordinario loci subiecta ut 
ex c. 804, par. 3, hoc in casu exhibere debet Litteras Commendatitias 
authenticas et validas sui Superioris, si vero celebrare postulat in Ec- 
clesia suae Religionis etiam extra Provinciam, sufficiunt Litterae Obe- 
dientiales sui Superioris. 

Differunt revera Litterae Commendatitiae ab illis quae apud 
Religiosos «Obedientiales » dicuntur. Nam Litterae Obedientiales te- 
stimonium faciunt vel de licentia iter faciendi, vel de iussu Superioris 
ut Religiosus alibi se transferat ad munus adimplendum ; Litterae 
Commendatitiae vero se referunt ad S. Missam, ita ut hodie Superio- 
res in calee «Litterarum Obedientialium » soleant subscribere huiu- 
smodi vel similia verba: «valeat pro celebret, vel valeat celebrare ». 


! Jombart, * Celebret’, in DDC., 1935, col. 131. 
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. Cuius Superioris, scilicet Maioris, vel Localis Litterae Commenda- 
titiae debeant esse, Codex non dicit, dum e contra expresse statuit in 
can. 968, n. 2, ut Litterae Dimissoriae, proprii Superioris Maioris sint 
relate ad Ordinationem Religiosorum exemptorum. 

luxta clariss. P. Cappello : « Pro Sacerdote Religioso Litterae Com- 
mendatitiae concedendae sunt a Superiore Maiore religionis, vel saltem 
a Superiore locali »!. Haec interpretatio non placet clariss. Jombart : 


«Nous ne savons pas pourquoi aux mots sui Superioris le P. 
Cappello a ajouté « Maioris». Quod legislator voluit expressit. 
Les Lettres peuvent étre délivrées soit par un Supérieur majeur, 
soit par le supérieur local. Ni la nature des choses, ni la fin de 
la loi n'exigent l’ intervention d’ un supérieur majeur. An con- 
traire, lo Supérieur local connait mieux ses inférieurs, est plus à 
méme d'attester qu'ils n'ont ni encouru de censure ou d' irré- 
gularité, ni causé de scandale. Toutefois, quand le religieux va 
trés loin de son convent, le nom de son supérieur a plus de chan- 
ces d' être connu que celui de son supérieur local » ?. 


Ceterum clariss. P. Cappello non excludit etiam Superiorem loca- 
lem posse conferre litteras commendatitias religiosis suis subditis. 

Juxta alios plurimos ex quibus clariss. Peiscka: « Ex ipso textu 
eanonis eruitur Sacerdotem Religiosum non indigere testimonio superioris 
Majoris, sed satis esse, si Litteras sui immediati Praelati praesentat quam- 
vis forte hic laicus sit, et Religio exemptione careat » 3. 

Nos quidem putamus agi in canone de Superiore domus, Nam cum 
legimus : « Superioris sui » intelligimus agi de Superiore locali praeterea 
nulla adest ratio ut agatur de Superiore Maiore, quia Superior localis 
optime testimonium facere potest de honestate suorum subditorum 
ut ad sacra admittantur. Quod si Religiosus in regionem valde longin- 
quam iturus sit, tunc oportebit ut se muniat Litteris Commendati- 
tiis Superioris Maioris, cuius nomen et sigillum magis notum est. 

Religiosi denique etiam exempti servare tenentur Episcoporum 
normas particulares de Litteris Commendatitiis, sive eum celebrare 
postulant in Ecclesia alienae Religionis, vel in Ecclesia Ordinario Loci 


1 F. Cappello, Tractatus de Sacramentis, v. I, n. 737, p. 748. 
2 Jombart, ^ Celebret’, in DDC., Paris, 1938, col. 131. 
2 Jos. Peischa, Jus canonicum religiosorum, ed. 32, Friburgi, 1927, p. 265. 
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subiecta, sive cum recipiunt ad celebrandum Sacerdotes extraneos sae- 
eulares, vel religiosos alterius religionis, nisi agatur ad normam can. 804, 
par. 8 : «de admittendis ad celebrandum religiosis in ecclesia suae Reli- 
gionis ». Ita ad rem clariss. Crnica : ; 


« Servare, debent etiam Religiosi exempti, tum quando ipsi 
celebrent extra propriam Ecclesiam, tum quando recipiunt Sa- 
cerdotes extraneos ad celebrandum in suis Ecclesiis, sive sint 
sacerdotes saeculares, sive Religiosi alterius Religionis; si sint 
Religiosi eiusdem Religionis, normis ab Ordinario Loci non li- 
gantur, sed tenentur servare statuta suae Religionis » 1, 
Concludere possumus ad normam Codicis: 


1. Litteras Commendatitias non esse confundendas cum Litteris 
quae « Obedientiales » dicuntur. Differunt enim inter se ratione speciei. 

2. Litteras Commendatitias necessarias esse sacerdotibus Reli- 
gosis ad celebrandum extra Ecclesiam propriae Religionis. 

3. Litteras Commendatitias Superioris localis sufficere. 

4. Religiosos quoque exemptos obligari normis particularibus 
Episcoporum de Litteris Commendatitiis salva exceptione can. 804, 
par. 3, ut supra diximus Codex ad rem confirmavit quod statuerat Cone. 


Tridentinum. 
ANTONIO Pour 


1 A. Crniea, Commentarium. theoretico-practicum Codicis, I. C., Sibenik, 1941, 
v. JI, p. 387. 
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LA CONDOTTA DELLA GUERRA 
SECONDO UNA DISPOSIZIONE DEL M CONCILIO LATERANENSE 


TD Il problema della guerra nel pensiero medioevale 


Una elaborazione della dottrina della guerra, non si ebbe nei pri- 


_ mi tempi della Chiesa, sia perché i primi Scrittori traggono argomento. 


da problemi di disciplina interna o da necessità di difendere la nuova 


. Fede contro le aperte persecuzioni e contro gli incipienti errori tri- 


nitari e cristologici, sia, soprattutto perchè non esisteva ancora uno 
Stato cristiano, cui dirigere le norme che trovavano ispirazione dalla 


nuova dottrina. Di più, le guerre alle frontiere ben potevano appa- 


rire legittima difesa dell’ Impero. Anche la questione della liceità del 


servizio militare, fu determinata dal pericolo che si presentava ai 
soldati cristiani di partecipare ai riti idolatrici. Era questo il motivo ` 


principale del rigorismo intransigente di Tertulliano, che fa obbligo 
ai cristiani di lasciare l’ uniforme militare per non tradire la fede !. 
Anche Origine non si mostra favorevole al servizio militare dei cri- 
stiani, ma non si trova nei suoi scritti una condanna assoluta di ogni 
guerra, che anzi egli parla del modo di condurla quando necessità 


ja imponga ?. Lattanzio mette in evidenza un'altra ragione della sua 


poca simpatia per il mestiere delle armi. Non è più soltanto il peri- 
colo di idolatria, che del resto al suo tempo, come sappiamo da Eu- 
sebio, che parla di una certa larghezza usata verso i cristiani incaricati 
di pubblici uffici circa l'obbligo di sacrificare ?, era assai minore, ma 
è un motivo non contingente, quello che sta alla base della sua.tesìi anti- 
militarista, l’orrore per il sangue, suggerito dal precetto « Non ucci- 
dere » e dallo spirito di carità e di mansuetudine del Vangelo per il quale 
ogni uomo è una creatura di Dio, di immortale destino. Nonostante 


1 De corona, II PL II 111-112; efr. Vanderpol A., La doctrine scolastique du 


droit de guerre, Paris, 1925, n. 117. 
2 Contra Celsum, IV, 82, PG II, 1155. 
8 Hist. Eccles., VIII, PG XX, 739; cfr. Benigni, Storia sociale della Chiesa, 


Milano, 1906, I, p. 251 e p. 260. 
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indubbi atteggiamenti contrari, la prassi prevalente fu, tuttavia, per 
la partecipazione al servizio militare e mumerosi erano, infatti, i cri- 
stiani, nelle file dell esercito !. S. Agostino troncherà la questione 
e tratterà per primo esplicitamente il problema della liceità della guerra, 
dando una risposta suggerita dal buon senso e aderente, a un tempo, 
ai principi del Vangelo, che è un messaggio di pace. 

Egli pone, quali espliciti, quali impliciti, tutti gli elementi che 
la dottrina successiva svilupperà. Distingue nettamente: ira guerre 
giuste e guerre ingiuste e pone le due condizioni essenziali che ne per- 
mettono la distinzione : giusta causa e autorità competente ?. 

È già un fatto di grande importanza che la liceità della guerra 
sia posta a problema, ma ciò che soprattutto preme rilevare è la no- 
vità del criterio posto a base della soluzione. Un criterio del giusto 
che trascende quello della mera legalità, una giustizia non formale, 
ma interiore, sostanziale. Le condizioni di legittimità che poneva il 
diritto di guerra romano *, erano piuttosto esteriori e superficiali e 
su quella base, fedelmente rispettata, Cicerone poteva giustificare tutte 
le guerre intraprese da Roma. La procedura preliminare voluta dai 
riti feziali, per quanto importante, si esauriva in una serie di formalità 
ed era soprattutto nell'osservanza di quei riti che consisteva la giu- 
stizia della guerra ?. 

Per S. Agostino non è sufficiente l'osservanza delle rituali for- 


1 È Tertulliano stesso che l'ammette, nella difesa che fa dei cristiani accusati 
di non partecipare alla vita sociale, v. Apolog, 37, PL I, 525. Per tutta la questione 
v. Vacandard, La question du service militaire chèz les chretiens des premiers siècles, 
in: «Etudes de critique et d'histoire réligieuse », 2 s., Paris, 1910; Nys E., Les 
origines du droit international, Paris, 1894, p. 44 e ss. 

2 «Interest quibus causis quibusve auctoribus homines gerenda bella susci- 
pient » Contr. Faust. XXII, 75 PL XLII, 448. Vedi Costers J., Le Droit des 
gens » chéz S. Augustine, chap. V. La guerre, in « Revue de droit international et de 
législation comparée, 3 s., XIX (1933), p. 634 e ss. ; Regout R., La doctrine de la 
guerre juste de S. Augustine à nos jours, d'aprés les théologiens et les canonistes catholi- 
ques, Paris, 1935 ; Lange C., Histoire de la doctrine pacifique et de son influence sur 
le développement du droit international, in « Récueil des Cours de |’ Académie de 
droit international», 13 (1926-III), p. 193-194. 

è? De Off., 1, 2: «Ac belli quidem aequitas sanctissimi fetiali populi romani 
jure prescripta est. Ex quo intelligi potest nullum bellum esse justum nisi quod rebus 
repetitis geratur aut denuntiatum ante sit et indictum ». 

$e Der Off: DET: 

* Paradisi B., Storia del diritto internazionale nel Medio Evo, Milano, 1940, 
I, p. 1683: 
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malità del diritto di guerra vigente, ma l’ esame è portato sulla causa 
della guerra e sul fine che la muove, alla luce di una superiore giu- 
stizia che in Dio si specchia e nella sua legge. Una giustizia, senza 
la quale i regni non esistono e gli imperi son frutto di rapina ! e alla 
quale il principe deve ispirarsi nei suoi atti di governo. 

La causa giusta di guerra è la causa stessa della giustizia violata, 
ed il fine & con essa in stretto rapporto. E la «iniquitas partis ad- 
versae», dice espressamente S. Agostino?, che renda lecita la guerra, 
l’ ingiustizia sofferta, al fine di ottenere la riparazione negata ? e rista- 
bilire la pace *. Una causa e un fine che escludono ogni altra inten- 
zione colpevole 5 e condizionano la liceità della stessa condotta di 
guerra ,. 

Data questa concezione della guerra, essa sarà lecita solo quando 
si imponga necessariamente a tutela della giustizia e della pace so- 
ciale che ne è il frutto ,. La condizione della «necessità », posta così 
ab initio come una delle componenti della giusta causa, si ritrova 
costantemente nella dottrina, affermata in forma sempre più espli- 


1 De Civ. Dei, IV, 4, PL XLI, 115; cfr. Contr. Faust., XXII, 74, PL XLII, 
447. 

2 De Civ. Dei, XIX, 7: «...iniquitas partis adversae justa bella ingerit 
gerenda sapienti», PL. XLI, 634. 

3 Quaest. in Heptat. VI, 10: «Justa bella definiri solent, quae ulciscuntur 
injurias, si qua gens vel civitas quae bello petenda est, vel vindicare neglexerit 
quod a suis improbe factum est, vel reddere quod per injuriam ablatum est », 
PL XXXIV, 78. 

+ Epist. 189, ad Bonif. 6: « Bellum geritur ut pax acquiratur », PL XXXIII, 
856. 

5 «Nocendi cupiditas, uleiscendi crudelitas, impacatus et implacablisi ani- 
mus, feritas rebellandi, libido dominandi, et si sunt similia, haee sunt quae in 
bello jure culpantur», Contr. Faust. XXII, 74, PL XLII, 447. 

$ «Esto ergo bellando pacificus, ut eos quos expugnas, ad pacis utilitatem 
vincendo perducas » Epist. 189, ad Bon. 6, PL XXXIII, 856. E ancora; «... Ac 
per hoc si terrena ista respublica praecepta christiana custodiat, et ipsa bella sine bene- 
volentia non geruntur, ut ad pietatis justitiaeque pacatam societatem victis facilius 
consulatur», Epist. 138, ad Marcell. IT, 14, PL XXXIII, 531. 

7 «Pacem habere debet voluntas, bellum necessitas .... non enim pax quaeri- 
tur ut bellum excitetur, sed bellum geritur ut pax acquiratur », Epist. 189, ad Bo- 
nif. 6, PL. XXXIII, 856 ; cfr. De Civ. Dei, IV, 15, PL. XLI, 124. Il Nys, o. c., 
p. 49, dice che questa massima, inserita nella compilazione di Graziano e testual- 
mente ripresa dalla maggior parte degli Autori dell'età di mezzo, riassume la que- 
stione ; cfr. Costers, o. c., ibid., p. 653. 
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cita! e sorge quando, esaurito ogni procedimento pacifico per una 
giusta composizione, altra via non rimanga per ottenere giustizia. Vine 
colato al fine della pace sociale, risulta così evidente la funzionalità 
del ricorso alle armi, inteso come mezzo per ristabilire la pace tur- 


bata. L’ ingiustizia viola lordine, che solo assicura la pace singola e 


collettiva. La Civitas Dei è la civitas pacis, perchè vive nella giusti- 
zia. La guerra è, perciò, solo un eccezionale strumento di sanzione 
del diritto, a servizio della pace, nelle mani di chi la regge e la go- 
verna?. .— 

A. questi elementi si richiama tutta la dottrina posteriore, dai teo- 
logi ai canonisti, elencando in uno schema, che si ritrova identico 
presso tutti gli scrittori, le condizioni di liceità della guerra, tra le 
quali, in maniera esplicita, l'elemento soggettivo della recta inten- 
tio 3. S. Tommaso, riassumendola, si domanda: « E sempre peccato 
far guerra ?» e dà al problema la soluzione che da S. Agostino era 
diventata ‘comune, sulla base delle note condizioni: auctoritas prin- 
cipis, iusta causa, recta intentio *. Ma circa l'autorità competente S. 
Agostino, sottratta la guerra all' iniziativa privata non ha, nell' impero 
romano, aleun problema da risolvere. Questo sorge, invece, nella so- 
cietà feudale e comunale, che impone alla dottrina di riaffermare e pre- 
cisare il principio dell'auctoritas principis, e nel consolidarsi poi degli 
Stati nazionali di fronte all' impero. 


1 Papa Niccolò, ai Bulgari che avevano chiesto se era permesso far guerra 
durante la quaresima, dà questa risposta: «Si nulla urguet necessitas, non solum 
quadragesimali, sed omni tempore est proeliis abstinendum. Si autem inevitabilis 
urguet opportunitas, nec quadragesimali est tempore pro defensione tam sua quam 
patriae seu legum paternarum bellorum proculdubio praeparationi parcendum, ne vi- 
delicet Deum videatur humo temptare, si habet quo faciat et suae ac aliorum con- 
sulere saluti non procurat et sanctae religioni detrimenta non praecavet .... », Mon. 
Ger. Epist., VI, 585. I canonisti elencheranno poi la «necessitas» tra le cinque 
condizioni richieste perché sia lecito far guerra, v. per tutti, S. Rainiondo da Pena- 


fort, Summa de poenit., lib. II, tit. V, $ 12, qu. 5, Verona, 1744, p. 172 ; Hostien-. 


sis, Summa aurea, Lugduni, 1568, lib. I, rub. 3 e 4, f. 83. 

* « Ordo tamen ille naturalis mortalium paci accomodatus, hoc poscit, ut susci- 
piendi belli auctoritas atque consilium penes Principem sit », Contr. Faust., XXXIII, 
75, PL XLII, 448. 

* Vedi per tutti, S. Isid. Hispal, Etymol. XVIII, I, PL LXXXII, 639; S. 
Raymond. de Pefiafort, Summa de poenit., Y, c. ; Hostiensis, Summa aurea, de treu- 
ga et pace, rub. 3-4, ff. 82-83. 

^ Summa theol. 2, 2, qu. XL, a. I. 
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Chi ha il diritto di far guerra nella società dei suoi tempi? S. 
Tommaso, ripetendo alla lettera S. Agostino, richiede l’autorità del 


| Principe per negare la liceità di ogni iniziativa privata. 


Pensa all’ imperatore o riconosce la nuova realtà politica, cioé 
le autonomie affermatesi entro l’ impero? S. Tommaso, che parla 
della guerra solo di riflesso, come opposta alla pace che è il frutto 
della carità, di cui tratta, si limita a dare, sulla linea di S. Agostino, 
1 principi generali della liceità della guerra e a risolvere, sulla loro 
base, una questione morale. ! 

Nel sentimento profondo dell idea imperiale e nel nuovo culto 
del diritto di Roma, che i Glossatori celebrano come il diritto comune 
dell’ Impero romano-cristiano, vivo ed intangibile, si astrae ancora dalla 
realtà politica nuova. L'esaltazione di Roma, che è la civitas per excel- 
lentiam, il caput aliarum civitatum, che sintetizza l' impero e che 
sola merita il nome di respublica, di fronte alla quale aliae vero civi- 
tates loco privatorum suntt, porta ad una soggezione piena delle unità 
politiche minori sorte nell'ambito di esse. In una concezione simile, 
la guerra non poteva essere che d'iniziativa imperiale, si da potersi 
qualificare come una misura di polizia presa dall' imperatore, personal- 
mente o per sua delega, per la difesa del diritto. 

Era questa un'opinione diffusa tra i canonisti, i quali peraltro 


| attribuivano anche al Papa questa facoltà. 


Diversamente, la guerra doveva ritenersi una lotta civile e una 
forma di brigantaggio ?. 

L'idea imperiale era una bella idea, che quel mondo aveva colti- 
vato come politica realizzazione dell’ unità cristiana. Sul terreno del- 
P unità e della giustizia, di cui l’ imperatore era rappresentante e vin- 
dice, si cementava la pace della famiglia cristiana dei popoli e si costrui- 
va la Città di Dio. Ma la realtà smentiva la bella idea. Già il trattato 
di Verdun (a. 843) divide l’ impero e sulle rovine della monarchia uni- 
versale spuntano i gruppi nazionali. L’ unità politica era spezzata, 
anche se la fede comune e la tradizione giuridica romana alimentarono 
ancora per secoli l’ unità spirituale. Il feudalesimo moltiplica le divi- 
sioni e rende più debole e lontana l’autorità imperiale, che lascia conso- 
lidarsi i Principati e le monarchie, mentre i Comuni, che sorgono nella 


1 Cfr. Calasso, Introduzione al diritto comune, Milano, 1951, n. 16, p. 66. 
2 Cfr. Hostiensis, Summa aurea, l. c. (Vedi Sturzo L., La Comunità internazio- 
nale e il diritto di guerra, Bologna, 1954, p. 148). 
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rinnovata vita cittadina, affermano in lotte epiche le loro libertà e 
fanno valere la loro autonomia. Questo nuovo assetto politico, che 
era maturato nella stessa organizzazione feudale dell’ impero, finisce 
per forzare anche la dottrina, la quale, già nella seconda metà del se- 
colo XIII e ancora più nel corso del XIV, assume un nuovo indirizzo. 

Senza negare l’ unità ideale dell’ impero, si riconosce che le unità 
politiche minori, regna et civitates, sono piccoli imperi entro l’ impero, 
con gli stessi diritti, entro i loro confini, che P imperatore, Dominus 
mundi, esercitava su tutto l impero. I giureconsulti della nuova 
scuola detta dei Commentatori, che fiorisce nel periodo dei Principati, 
più premuti dalla realtà viva, riconoscono senz'altro ai Principi l'au-. 
torità di far guerra, la quale pertanto non può più dirsi tra di essi 
lotta civile!, mentre inalterati rimangono gli altri elementi morali- 
stici della dottrina scolastica. 

Cosi posto il problema della guerra, ne risultò nella Chiesa un’azio- 
ne conseguente volta a impedirla o a farla cessare ed a ridurne le tristi 
conseguenze, quando pure si presentava necessaria. Il Goyau sotto- 
linea lo sforzo che fece la teologia. cristiana, rappresentata da S. Ago- 
stino, per conciliare lo spirito di pace, di carità, di misericordia e di 
mansetudine evangelica, la necessità evidente in cui possono trovarsi 
certi raggruppamenti umani, di dover lottare per il loro diritto, inteso 
non come rivendicazione di egoismo, ma come una parte del diritto 
universale, come una applicazione di una giustizia che in nessuna parte 
del mondo deve essere violata ?. Questa idea della giustizia, cui anche i 
Principi sono sottoposti, regge tutto il pensiero medioevale. Alla sua 
realizzazione, accanto alla Chiesa, anche l’ Impero è chiamato a colla- 
borare 3. La Comunità cristiana, unita e concorde, era pensata, scrive 
il Paradisi, come la realizzazione del diritto 4. 


1 Cfr. Nys, o. c., p. 91. Il Paradisi, o. c., 1, p. 353 si riporta senz'altro al trattato 
di Verdun. 

? Cfr. Goyau G., L’ Eglise catholique et le droit des gens, in «Recueil des Cours 
de 1° Académie de droit international», 6 (1925-1), p. 141. 

* Ecco come si esprime il Concilio di Parigi dell’ 829, sulla missione del re: 
«Regale ministerium specialiter est populum Dei gubernae et regere cum aequitate 
et jutitia, et ut pacem et concordiam habeant studere. Ipse enim primo defensor esse 
ecclesiarum et servorum Dei, viduarum, orphanorum, ceterorumque pauperum neenon 
omnium indigentium. Ipsius enim terror et studium nuiusmodi, in quantum possi- 
bile est, esse debet primo ut nulla inj iutitia fiat ; deinde, si venerit, ut nullo modo 
eam subsistere permittay .... «Mansi, Concil., XIV, 577. Il passo è riportato dal 
Cone. Mogunt. dell’ 888, c. 3, Mansi XVIII, 65, dal Cone. di Trosy del 905, c. 2, 
Mansi XVIII, 268 e da altri ancora. 

Cfr. Carlyle, A history of mediaeval political theory, London, 1903, III, p. 181. 

* Paradisi, o. c., I, p. 405. 


PE ANTA Ee TC a FAR PET UELLE RA A MERE NT p e v 
DAN ý ot (Vi F 
: 1 


LA CONDOTTA DELLA GUERRA SECONDO UNA DISPOSIZIONE ECC. 377 


L'opera pacificatrice e moderatrice dei Pontefici si manifesta fin 
dal primo urto tra il mondo romano e quello barbarico, basti ricor- 
dare S. Leone Magno e S. Gregorio Magno !, ma è soprattutto nel- 
l’anarchia feudale che, carente l’ Impero e non ancora peraltro forti- 
fieati gli Stati nazionali, la loro azione di pace si sviluppa piü vasta 
e più intensa. La Chiesa cerca di porre un freno al ricorso alla forza 
€ alle vie di fatto, alle guerre pubbliche e private, cui eon estrema faci- 
lità e frequenza le parti ricorrevano per farsi giustizia di torti veri o 
presunti e di mettere un po’ di forma nella difesa dei loro interessi 2. 
Essa sente la grave responsabilità del momento e mentre attende a libe- 
rarsi dalle maglie del sistema feudale e alla sua riforma interna ?, cerca 


a un tempo, con la sua forza morale e politica, di salvare la società 


‘civile, col suo programma di pace e di unità, ancorata alla comune 
fede dei popoli della famiglia cristiana. Le istituzioni da essa ispirate, 
Pace di Dio, Tregua di Dio, Cavalleria, Terzi Ordini, oltre che a ren- 
dere meno insicura la vita, riuscirono a correggere un po' dovunque 
in Europa i costumi bellicosi del tempo, a introdurre nella coscienza 
generale |’ ideale della pace e a trasformare il diritto di guerra *. 

Una trasformazione lenta, ma inarrestabile ormai, e per I’ intima 
forza di quella fede e per la voce autorevole della Chiesa in quella fami- 
glia, concordemente rilevata dai primi trattatisti del diritto interna- 
zionale e successivamente formulata nelle convenzioni del moderno di- 
ritto di guerra 5. 

Parallela agli interventi per impedire la guerra o per arrestarla 5, 


1 Romano-Solmi, Le dominazioni barbariche in Italia, Milano, 1940, p. 102; 
105; 108-109 ; 305 ss. 

2 Fliche-Martin, Histoire de U Eglise, Paris, 5 (1945), p. 55. cfr. Luchère A., 
Les premiers Capétiens, in Lavisse, Histoire de France, II, 2, Paris, 1961, p. 133 e ss. 

3 Morghen, Medioevo cristiano, Bari, 1951, p. 19 ss. 

4 I1 Nys, o. c., p. 79, scrive : « L'époque la plus terrible du moyen âge s’ouvrait ; 
pendant deux siécles, il allait faire nuit sur la terre. Durant toute cette période, la 
eause du droit et de l’ordre que les mains impuissantes des princes ne pouvaient pro- 
teger, fut sauvagarder par l’ Eglise. L’ idéale de celle-ci était la paix: elle chercha à 
lui donner corps»; efr. Goyau, o. c., ibid., p. 143 e 159. 

5 Cfr. Fournier P., La prohibition par II Concile de Latran d'armes jugées 
trop meurtrieuses, in « Révue général du droit international public » XXXIII, 1916, 
p. 471 e ss. 

© Vedansi questi interventi fino all'anno 1304, in Balladore Pallieri-Vismara, 
Acta Pontificia Juris Gentium usque ad annum 1304, Milano, 1946, pt. XI, nn. 1-375. 
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si è svolta a costante una loro azione moderatrice e umanizzatrice della 
guerra in atto. Tra le molte norme al riguardo, merita di essere: parti- 
colarmente ricordata e presa in esame una disposizione del 8? Concilio: 
Lateranense che riconferma precedenti istituti umanitari ed esige il ri- 
spetto dei doveri di umanità nella condotta della guerra. 

La causa della giustizia non solo era l'unica legittimazione della: 
guerra, ma anche imponeva norme conformi nella sua condotta, di 
fronte all'arbitrio vigente nel costume internazionale del mondo pagano. 
sia barbarico, sia anche greco-romano, che non aveva accolto alcun limite 
alla violenza delle armi se non per quanto si riferisse strettamente alla 
religione. Il freno veniva solo dal timore della divinità, ma perció stesso. 
limitatamente a ciò che in modo diretto la riguardava!, come il ri: 
spetto dei templi, dei sacerdoti e di quanto era sacro agli dei. Il diritto 
di asilo, per esempio, ha qui la sua base e la sua fortuna 2. Non che la 
storia della guerra antica non registri episodi di umanità e di modera- 
zione, ma ciò si doveva all’ iniziativa personale dei sovrani o di capi 
militari e non a un costume comunemente accolto. 

È alla fede cristiana che si deve il maturarsi di una nuova coscienza 
più rispettosa dell’ uomo e più sensibile alle esigenze della giustizia e il 
maturarsi di un nuovo costume nella condotta della guerra. 

Anche nel più triste periodo feudale, la salvezza venne ancora 
dalla Chiesa, anche se essa stessa impigliata e immiserita nelle maglie 
del sistema feudale. La guerra privata -e pubblica era il flagello delle 
popolazior i inermi, la cui condizione si era fatta intollerabile. In man- 
canza di una protezione capace di assicurare l'ordine e il rispetto della 
giustizia, il ricorso a vie di fatto era divenuto normale. Naturalmente, 
dalla violenza continua tra i Signori, i più danneggiati erano i beni 
della Chiesa, le persone ecclesiastiche e la classe dei «pauperes », col 
quale termine si intendevano le classi umili e in ispecie i contadini. 
In questo stato di cose, la Chiesa si fa promotrice di un movimento 
per la pace. È facile immaginare l’entusiasmo con cui venne accolta 
dalle popolazioni la Pace di Dio e la loro pronta adesione alle leghe orga- 
nizzate per difenderla. La Tregua di Dio, introdotta successivamente 
alla Pace di Dio, è un nuovo tentativo, più felicemente riuscito, di 
fronte agli scarsi risultati del primo. Una disposizione di Alessandro TI 


1 Paradisi, o. c., I, p. 169. 
2 Timbal P., Le droit d’ asil, Paris, 1939. 
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si richiama a queste iniziative di pace, in modo particolare alla pace 


di Dio che sottraeva alla violenza certe categorie di persone che la 
guerra non doveva mai colpire. Il dovere di rispettare queste persone 
in ogni tempo, circoscriveva cosi l'azione ai soli belligeranti. Mentre 
il divieto di usare taluni strumenti di guerra, posto dal 2? Concilio 
Lateranense, era prevalentemente a vantaggio degli stessi combattenti, 
la disposizione presente, invece, poneva norme a favore dei civili. Il 
canone del Concilio Lateranense III è un’elencazione riassuntiva 
delle categorie di persone a cui beneficio i Concili particolari avevano 
istituito ed esigevano l'osservanza della pace di Dio. Intorno ai vescovi 
si erano strette in difesa le popolazioni e si erano organizzate leghe per 
il mantenimento della pace e il « pactum pacis» era stato posto sotto 
legida sacra del giuramento! Si era istituita perfino una milizia dio- 
cesana, una forza armata entro l'associazione irregimentata agli ordini 
della Chiesa, ed anche una cassa per tale milizia, incaricata della 
tutela della pace giurata.... 

«Innovamus, dice dunque il Pontefice, «ut presbyteri, clerici, 
monachi, conversi, peregrini, mercatores, rustici euntes et redeuntes, 
et in agricoltura existentes... congrua securitate laetentur »*. Tutte 
queste persone, estranee alla guerra, «innocentes » come la dottrina 
le chiamerà, non devono subire molestia alcuna. 

La disposizione pontificia ricorda per primi i chierici e quanti sono 
ad essi assimilati, agli effetti del godimento dei privilegi. Sono note le 
immunità concesse a loro favore e la loro posizione privilegiata, special- 
mente nell’ Impero franco ?. La dignità dell’ ufficio circondava di ri- 
spetto la loro persona e faceva sacra la loro vita. Carlo Magno aveva 
concesso ad essi il triplice quidrigildo che avevano i conti. Tutta- 
via il privilegio non sempre li garantiva e i chierici insieme alle chiese 
e ai loro beni si trovavano esposti alla cupidigia e alle violenze dei 
Signori e dei Cavalieri. Frequenti a questo riguardo erano le lamentele 


1 Fliche-Martin, o. c., 7, p. 496; interessante il giuramento emesso al Conc. 
di Verdun sur la Double (a. 1016) dai Signori e dai Cavalieri : esso elenca gli atti di 
violenza da cui si obbligavano ad astenersi con promessa giurata, e le categorie delle 
persone garantite. 

2 Mansi, Concil., XXI 460 (cfr. X, 1, 34). Innocenzo II al Conc. di Reims del 
1131 (Jaffé I, p. 851) e prima di lui Urbano II al Concil. di Clermont del 1085 
(Mansi, Concil. XX, 815 c. I) avevano nominato espressamente anche le donne e le 
avevano poste sotto la tutela della pace perpetua. 

3 Roberti, o. c., I, p. 202. 

4 Roberti, o. c., I, p. 206. 
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dei Concili che richiamavano l'attenzione del Sovrano!. La pace di 
Dio era anzitutto per i servitori di Dio. Chierici e monaci dovevano 
raccogliere i primi vantaggi delle misure di salvaguardia che si prende- 
vano nell' interesse di tutti. La sicurezza del clero era, nell'età di mezzo, 
una necessità pubblica, la garanzia stessa della prosperità generale ?. 
Particolare riguardo sarà poi sempre riconosciuto ai chierici, per la 
ragione che il loro genere di vita, come quello di altre categorie di per- 
sone, è lontano dal mestiere delle armi, appartengono cioè agli « « inno- 
centes », estranei come sono alla guerra °. 

Accanto ai chierici, il canone elenca i « peregrini ». Il « peregrinus » 


, 
E enini 


godeva già della tutela legata all’ istituto dell’ ospitalità, che si evolve 


fino alla concessione allo straniero di limitati diritti, quale suggeriva 
una vita sociale e internazionale più progredita. Nella famiglia cristiana 
dei popoli, l’ istituto trovò nuova ispirazione nell’ unità della fede e 
nel comando della carità *. Ma nel periodo feudale, data la scarsa 
efficacia della tutela regia, spezzata nelle innumeri forme del sistema 
del tempo, i « peregrini» erano esposti a continui pericoli e privi di 
una efficace protezione della loro persona e dei loro beni. Di qui, la 
norma pontificia che li ricorda come categoria protetta anche dalla 
Chiesa e ne vieta ogni violenza in caso di guerra. Particolare riguardo 
si doveva ai pellegrini in Terra Santa o ai luoghi e santuari celebri 
della Cristianità : lo seopo del viaggio era un nuovo titolo al rispetto 
e il re aveva uno speciale dovere verso di essi 5. Carlo Magno li ricorda 
espressamente nel Capitolare del 789, traendo ispirazione dal passo del 
Vangelo: «Ospes eram et suscepistis me». Dei «peregrini», i più 
erano «mercatores », i quali avevano sempre goduto nel mondo greco- 
romano un particolare trattamento da parte dello Stato che aveva 
interesse a favorire gli scambi commerciali. Il Medioevo conserva le 
consuetudini commerciali ereditate dallo Stato antico, suggerite dalle 


1 Fliche-Martin, o. c., 6, pp. 257, 294, 300. 

2 Luchére, o. c., ibid. 

* Cosi in tutti i primi trattatisti del jus gentium ; v. ad es. Grozio, De jure 
belli ac pacis, II, XI, 10, ed. 1913, Washington, I, p. 520 ; Vattel, Le droit des gens, 
ed. 1916, Washington, II, p. 118. 


c e 
distantia personarum, quia Dei judicium est», cosi Carlo Magno, Mon. Germ. Ca- 
pit. I, 58, con le parole del Deuteronomio, I, 17. 

5 Paradisi, o. c., I, p. 387. 

* Mon. Germ., Capit. I, 60. 


.. quod justum est judicate, sive civis sit ille, sive peregrinus. Nulla erit 
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stesse esigenze del traffico internazionale e favorite da garanzie giuridiche 


che richiamano alla mente gli antichi trattati tra le città greche e 
quelli di Roma con Cartagine!. Ciò in vista della speciale funzione so- 
ciale riconosciuta in ogni tempo a coloro che esercitavano il commer- 
cio e che giustificava il trattamento di favore loro fatto dai trattati 


* internazionali o passato nella consuetudine degli Stati. È per tale 


funzione che la Chiesa mentre vietava ai chierici la «negotiatio » per 
ovvie ragioni? e a tutti l’ usura ?, non aveva nulla da eccepire allo svi- 
luppo degli scambi internazionali, che favorivano ľ incontro e I’ inte- 
sa tra i popoli, contribuendo alla formazione di un diritto comune 
alla famiglia delle genti cristiane. È la passione dell’ unità, radicata nel- 
V idea della fratellanza cristiana, che spinge la Chiesa a favorire il supe- 
ramento delle barriere giuridiche. Il « jus commune » troverà qui un'al- 


| tra ragione di vita e di affermazione. La Chiesa vuole, dunque, che i 


«mercatores » non abbiano a subire alcuna molestia dallo stato di 
guerra. À dal Concilio di Puy che si fa espressa menzione dei mer- 
canti messi al coperto della pace di Dio per sottrarli all'arresto o alla 
spoliazione dei beni. Spesso erano vittime di angherie da parte dei 
pubblici ufficiali, che, abusando della loro judieiaria potestas, li arre- 
stavano o sottoponevano a nuovi tributi *. La loro classe passa senz'altro 
nelle formule del giuramento emesso dai Signori con cui questi si 
impegnavano a non recare molestia a determinate categorie di persone 
e a non danneggiarle nei loro beni?. In occasione della prima Crociata, 
Urbano II, rendendo generali le istituzioni di pace, dispose che pace 
perpetua godessero monaci, chierici, donne e il loro seguito e per lo 
spazio di tre anni, contadini e mercanti 5, Alessandro III, nel canone in 
esame, non pone limiti di tempo e intende perpetua anche per questi 
ultimi la tutela. Il « temperamentum » di cui parla Grozio, introdotto 
nel jus gentium a favore dei mercanti e che egli estende agli « opifices » 


1 Paradisi, o. c., I, p. 384. 

? Funk F. X., Handel und Gewerbe in christlichen Altertum, in « Theol. Quartal. », 
1876, t. LXIII, p. 367 e ss. 

3 Leotardus H., Liber singularis de usuris et de contractibus usurariis coercendis, 
Lugduni, 1662. 

* A Filippo di Francia, che commetteva atti di brigantaggio contro mercanti, 
Gregorio VII significó che tali atti lo ponevano al di sotto degli stessi principi pa- 
gani e lo minacciò di scomunica, v. Goyau, o. c., ibid., p. 165. 

5 Fliche-Martin, o. c., 7, p. 496. 

6 Mansi, XX, 816. 
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e agli «artifices, quorum quaestus pacem amat, non. bellum » * aveva — 
trovato, nella Comunità medioevale cristiana, ispirazione e forza nuove. 
nelle norme pontificie. 

I « rustici », che il canone del Lateranense III nomina dopo i « mer- 
catores », seguono, invece, immediatamente i chierici nei primi canoni 
dei Concili particolari per il loro programma di pace. È il primo Con- 
cilio di Charroux del 989 che prende energica posizione a favore di essi. 
Il Concilio lancia l’anatema contro chi rapisce i beni dei « pauperes ». 
La parola, nel linguaggio dei tempi, era sinonimo di «rustici» e veniva | 
anche estesa a tutti quelli che non facevano parte della classe dei Cava- : 
lieri 2. Le vie di fatto, cui si risolvevano facilmente e con frequenza i 
i Signori, tornavano specialmente a danno di questa umile classe, per 
la quale, quindi, si rendeva più necessaria la protezione dell’autorità 
ecclesiastica, che a tale dovere si faceva premura di richiamare quella 
civile 3. La disposizione del Concilio di Charroux sarà ripresa da quello 
di Puy dell’anno dopo e troverà posto in numerosi Concili posteriori, 
fino ad assumere un valore universale nelle disposizioni emanate da 
Urbano II e riportate nel citato canone del Lateranense III. I « rustici », 
non dovevano subire danno alcuno, incolume si voleva la loro persona, 
con divieto di prelevamento per servizi di guerra o di detenzione in 
prigionia. Anche il bestiame si vuole salvo: «et animalia, quibus arant 
et quae semina portant ad agrum », per assicurare il lavoro dei campi 
e impedire che ai mali della guerra si aggiunga la carestia. È il «tempe- 
ramentum » che anche per i «rustici» Grozio trova invalso nel jus 
gentium, anche in grazia dei «canones » che espressamente ricorda 4 
Questa protezione loro accordata dalla Chiesa, oltre che favorirne la 
permanenza sul fondo, allora che le frequenti lotte spingevano i coloni 
ad abbandonare la terra e a trovare più sicuro asilo entro le mura della 


1 Grozio, 0.10, Til, XI, 12 p. 521- 

2 Fliche-Martin, o. c., 7, p. 492. 

? Vedi ad es. il Capitulare Missorum tenuto ad a Aquisgrana nell’ 809, c. 12 : 
«Ut nullus absque justitia pauperem et inopem expoliare praesumat », Mon. Germ., 
Capit. I, 150. 

4 Grozio, o. c., III, XI, XII, p. 521. Anche il Vattel, Le droit des gens, ed. 
1916, Washington, II, p. 114, loda il costume esistente di salvaguardare i con- 
tadini e i loro beni, «bien digne des Nations qui se piquent d' humanité, et ayan- 
tageuse à l'énnemi, qui use de cette moderation» ; cfr. Vitoria, De jure belli, 40, 
ed. Nys, Washington, 1917, T, p. 288. 
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æittà, dove fioriva più libera e più facile la vita, non restò senza influenza 
su quella progressiva evoluzione della condizione sociale dei lavoratori 
«lella terra e non fu l'ultima ragione del rifiorire dell'agricoltura che 
era andata decadendo nell’alto medioevo !. 

Il canone costituiva una limitazione notevolissima e una trasforma- 
zione pressochè radicale e conereta dell’antico diritto di guerra, nel 
«quale il nemico, o almeno il nemico vinto, senza alcuna distinzione 
tra combattenti e non combattenti, era fuori di ogni tutela giuridica. 
il criterio fondamentale cui si ispirano le disposizioni pontificie, è quello 
di escludere come illecita ogni violenza non strettamente necessaria ai 
fini della guerra. La lotta scema di proporzioni e la violenza delle 
armi viene limitata alle soldatesche che le parti avversarie hanno messo 
«li fronte. I non combattenti sono gli «innocentes », contro i quali non 
€ consentita alcuna violenza. La distinzione, suggerita dal carattere stesso 
della guerra del tempo, un fatto d’arme tra le forze in campo e spesso 
combattuta da truppe mercenarie che vivevano ai margini della vita ci- 
wile e che vi provvedevano quasi esclusivamente con mezzi propri, 
sarà quindi tenuta presente da tutti i trattatisti del jus gentium ed 
oggi è un canone fondamentale, anche se il carattere nazionale assunto 
dalla guerra, cui in qualche modo prendono parte, a titoli diversi, 
tutti i cittadini, attenua la discriminazione e li assoggetta tutti, sia pure 
in modo diverso, alle conseguenze derivanti dallo stato di guerra ?. 
Ad ogni modo, anche se l’evoluzione dei mezzi di guerra e i suoi 
più vasti campi d’azione hanno portato ad intendere diversamente la 
distinzione, rimane confermato il principio che l'uso della forza non 
è consentito che per vincere la resistenza armata del nemico e va perciò 
escluso come illecito ogni uso di violenza non necessaria a tal fine °. 

La disposizione pontificia tornava quanto mai opportuna in un 
tempo in cui tra regno e regno, tra feudo e feudo, tra comune e comune, 
era guerra continua, quando l'agguato al mercante era sovente rite- 
muto un’ impresa cavalleresca e i feudatari della campagna e i comuni 
si taglieggiavano a vicenda. Si pensi ancora alla piccola guerra ele- 
vata a diritto di faida e non circoscritta che a fatica e temporaneamente 


! Leicht P. S., Storia del dir. ital., Il dir. pubbl., 22 ed., Milano, 1944, p. 153. 
2 Balladore Pallieri, La guerra, Padova, 1985, p. 167. 
3 Anzilotti, o. c., III, p. 216. 
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dalla tregua di Dio !, alla guerra dei grandi e piccoli potentati tra loro, 
dai quali i privati dovevano come comprare la sicurezza mediante una 
scorta pagata a caro prezzo ?. Il lavoro delle campagne ne era ostaco- 
lato, impedita la semina e più spesso distrutto o razziato il raccolto, 
reso difficile e pericoloso il trasporto dei cereali, che comunque com- 
mercianti più audaci e speculatori avrebbero venduto a caro prezzo 2. 
La preoccupazione per un tale stato di cose è presente anche nella legi- 
slazione statutaria che garantisce i mercanti contro ogni violenza *. 
La disposizione pontificia che direttamente imponeva il rispetto dei 
doveri di umanità, costituiva così anche una garanzia giuridica gene- 
rale a favore dell’ agricoltura, del commercio interno e degli scambi 
internazionali. La tutela era di grande vantaggio, allora che in tutta 
Europa piü intense si facevano le relazioni commerciali e le Crociate 
avevano riaperto all' Occidente i ricchi mercati orientali, anche se con 
le limitazioni imposte dal continuo stato di guerra col mondo islamico, 
il cui fanatismo religioso era una minaccia perenne °. 

Quanti, dunque, non prendevano parte attiva alla guerra, erano 
posti sotto la tutela della norma pontificia: «... plena securitate lae- 
tentur». Chi la trasgrediva, violava il diritto di guerra in vigore nella 
Comunità cristiana medioevale. La violazione, non infrequente, pur- 
troppo *, è colpita dalla scomunica, che non viene assolta se non dietro. 


1 Cfr. Anzilotti, o. c., III, p. 217: «La guerra privata non fu soltanto um 
uso fondamentale radicato nei costumi, ma una vera e propria istituzione giuridica, 
derivata dalla faide e sviluppatasi piü tardi nelle guerre tra Stati. La Chiesa e le 
organizzazioni statali che si andavano via via rafforzando, combatterono energi- 
camente questo supremo fatto di disorganizzazione sociale, ma non riuscirono a di- 
struggerlo se non dopo secoli dilotta e disforzi ripetuti e molteplici ». Il Nys, o. 
€., p. 78, dice che la guerra privata fu la grande calamita dell'età di mezzo. 

* Goldschmidt L., Storia univ. del dir. comm., Torino, 1913, pp. 96-97. 

* Guiberti Abb., Gesta per Francos, IY, PI. CLVI, 703-704. 

* Vedi ad es. «Statuti de la Provincia romana », in Fonti per la storia d^ Ita- 
lia, 8255, 

* Vismara G., Limitazioni al commercio internazionale nell Impero romano 
e nella Comunità cristiana medioevale, in «Studi in onore di Contardo Ferrini », 
Milano, 1947, p. 413 e ss; Scaramella, Il principio di solidarietà fra gli Stati cri- 
stiani del Medioevo nei rapporti con I’ Islam, in «Jus gentium», 1952, n. 1-2, 
p. 32; efr. Paradisi, o. c., I, p. 418. 

* L' Autore de L'arbre de batalille, denuncia la gente d'arme che agiva in con- 
trasto, v. Nys, o. c., p. 197; cfr. Goyau, ibid., p. 159. 
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congrua riparazione 1. La sanzione canonica, che coloriva alla coscienza 
religiosa il crimen come peccatum, cosi grave da essere punito col di- 
stacco del reo dalla comunione cristiana, integrava e rendeva piü effi- 
eace quella secolare. 

È il rispetto per I’ uomo che si afferma e la diversa fede non porta, 
a questo riguardo, aleuna discriminazione. Vedremo in altro studio con 
quante cautele, soprattutto per la vita delle persone, sarà autoriz- 
zato l'approvvigionamento dell'esercito sul posto e gli interventi pon- 
tifici per un pil umano trattamento dei prigionieri di guerra, cristiani 
o mussulmani che siano. C' è un « diritto umano » alla base delle norme 
sulla condotta della guerra, diritto che deve sempre valere, perché anche 
nello stato di guerra, l'avversario, di qualunque fede, é uomo e le vio- 
lazioni di esso costituiscono delitti di lesa umanità. Il Pontefice afferma 
e sanziona questo diritto e lo pone a norma di guerra tra gli Stati 
eristiani. Il Balladore Pallieri contesta al Boegner «che l’ infinito va- 
lore spirituale della persona umana, il significato e la dignità dell’ uomo », 
questi concetti cioè essenziali del Cristianesimo, siano una scoperta 
della Riforma. Se ve ne fosse bisogno, i documenti qui riprodotti ne 
costituiscono la più solenne smentita ». Essi dicono che «la parola del 


: Papa a favore dell’ uomo, chiunque esso fosse, di qualunque condizione, 


non è mai mancata» e stanno a dimostrare come, dai primi secoli 
dell’era cristiana ai più recenti messaggi pontifici, la difesa della per- 
sona umana, senza distinzione di razza, di religione, di condizione so- 
ciale o altro, fosse cura costante e assidua del Pontificato romano » 2. 

Per concludere, i Pontifici facevano valere nella comunità cristiana 
medioevale una serie di limitazioni nella condotta della guerra allo scopo 
di umanizzarla, e renderne meno funeste le conseguenze. Tali norme, 
che scaturivano, insieme a molte altre del jus gentium, « dalla stessa 
civiltà cristiana della società europea medioevale, trovarono il loro natu- 
rale e vigile custode nel Pontefice, il quale ne difese l’attuazione e il 
rispetto, come elementi del patrimonio sacro della Cristianità » 3. È 
vero che tali limitazioni, per scarsa applicazione, cedettero all’uso 


1 Potthast, A., Reg. pont. rom., n. 22-44. 
2 Acta Pontificia, Introduzione, XVI-XVII. 
? Acta Pontificia, Introduzione, XXXIII. 
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DE INTERVENTU DEFENSORIS VINCULI 
IN PROCESSIBUS MATRIMONIALIBUS 


(DE USU DEPOSITIONUM IUDICIALIUM PER DEFENSOREM VINCULI) 


x 


‘SUMMARIUM : I. Nota introductoria. — II. De modo tractandi depositionum enun- 


tiata, sive simplicia sive quacumque composita. — III. De usu enuntiatorum, 
compositorum vinculo altera parte faventium, altera vero adversantium. — 
IV. De opinionibus, quoad separationem dictorum enuntiatorum oppositis, — 


V. De opinione media, extrema reconciliare tentante. — VI. De usu enuntia- 
torum compositorum, partibus paratactice constantium. — VII. De usu enun- 
tiatorum compositorum cum partibus intrinsecus dependentibus. — VIII. De 


horum ultimorum duobus generibus: 1. De altero genere cum partibus, for- 
maliter oppositis. 2. De altero genere cum partibus virtualiter oppositis. — 
IX. Peroratio: Libertati individuali defensoris vinculi amplum adhue spatium 
sit relictum. 


I. — Magna cum industria sacri ligaminis defensor in exarandis 
quaestionibus, partibus vel testibus proponendis, incubuerat. Accesserat 


numerus dato casu plus minusve amplus quaestionum ex officio 


adiunctarum. Depositionibus omnibus ad finem perductis, eiusdem de- 
fensoris erit eas criticae submittere examinationi, retentis assertis 1u- 
ratis, suo scopo, scil. tutelae s. vinculi, servituris. Depositiones, sibi 
obnoxias, sive praetermittet sive eas statim refutabit. Depositiones 
memoratae, uti facile patet, in vestitu enuntiatorum grammaticalium 
incedent sive simplicium sive compositarum, conditionalium vel abso- 
lutarum etc. 

Serium problema exoritur pro adsertore sacri vinculi ex variis enun- 
tiatorun grammaticalium generibus. Diverso modo agatur oportet, 
prout enuntiatum est simpler vel compositum. Et in hoc ultimo casu 
haud parum differt, utrum enunciatum sit totum aliquod organicum, 
cuius partes componentes sunt intrinsecus relatae vel dependentes 
ab invicem an vero conglomeratio soluta duorum enuntiatorum in 
se iam integrorum et tantum per «et» aut «vel» similive modo 
eoniunctorum. 


II. — Ad primum genus, scil. enuntiatorum simplicium, quod at- 
tinet, patet pro defensore vinculi decisionem, quodnam sibi sit sumen- 
dum, facillimam esse. Collectis depositionibus partium vel testium, 
statim videt, quae sint s. vinculo favorabilia, quae vero hostilia. « Ma- 
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| 
irimonio vix contracto, intimas coniugales relationes coepimus » vel 
«Nunquam cogitavimus de matrimonio pro semper prole carente» ; « Ma- 
trimonium, cum signis fortissimi amoris coeptum et continuatum, 
post duos cohabitationis annos divortio civili exitum habuit» vel 
« Sponsi sub gravissimis parentum tandem minationibus ad matrimo- 
nium contrahendum prompti erant». Deliberaticne ulteriore defensori 
vinculi non est opus, cum omnino pateat, tee enuntiata pro suo scopo 
tutelae apta sint et quae non. 

Antequam ad enuntiata composita transitus fiat, statim sit ani- 
madversum non agi de iis, quorum partes componentes sibi non sunt 
ullo modo oppositae, sed eandem lineam sequuntur. Ea per se sunt 
eius indolis, ut contrarietatem partium excludant, sed unam tenden- 
tiam ad datum problema tenent, sive positivam sive negativam. Notis- 
sima ex his sunt enuntiata causalia, exprimentia relationes causae et 
effectus et vice versa effectus et causae. « Cum matrimonium XY sub 
felicissimis auspicii® mutui amoris fuerit contractum, non est mirum 
prolem intra primum adhuc coniugii annum iam secutam esse» vel 
«Cum coniuges iam tempore non suspecto iterum ac saepius suam mu- 
tuam aversionem expressissent, eorum matrimonium iam post tres 
durationis menses deplorabilem finem sumpsit ». 

Non est opus ulteriore declaratione vel argumento eiusmodi enun- 
tiata pro defensionis usu eundem omnino valorem continere ac simpli- 
cia, non-composita: In toto sive adhibeantur sive declinentur, prout 
s. vinculum hoc exigat. 


III. — Prorsus aliter res se habent, quando sermo aperitur quae- 
stioni seriae de usu enuntiatorum compositorum sibi in partibus compo- 
nentibus oppositorum. In materia matrimoniali hoc significat alteram 
partem esse in favorem s. vinculi, alteram eidem contrariam. Unde 
oritur pro defensore eiusdem vinculi seria quaestio, utrum ipsi liceat 
sibi sumere portem « pro» et omittere illam «contra» an non; a. v. 
problema prosilit, utrum tutor sacri ligaminis partem sibi favorabilem 
praeferre possit, immo debeat, omissa parte hostili an non ; a. v. utrum 
modo unilaterali sumere possit vel debeat partem, s. vinculo faventem, 
ut inde suas conclusiones atque argumentationes trahat, an non. 


IV. — Opiniones ad rem professionales in duos abeunt campos, 


prout altera sit divisioni enuntiatorum talium ac separationi partium 
favorabilis, altera inimica !. 


1 Exarator praesentium linearum non loquitur de duabus quodammodo 
in re scolis, sed tantum haurit ex experientia facta:  Consultatis in suo 
dubio variis viris, in materia processuali summe competentibus, duas oppa- 
sitas informationes obtinuit, aliis concedentibus, aliis recusantibus. 


A 


| 
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Opinio permitiens adsertori s. vinculi separationem duarum par- 
tium atque omissionem alterutrius, prout s. ligamen dato casu requi- 
rat, niti videtur hac consideratione: Si defensor vinculi non possit 
enuntiato composito uti, quin omnes afferat partes, suo sacro mu- 
neri quodammodo — in parva unius enuntiati quidem materia — alie- 
natur: Cogitur etenim contenta enuntiati secundum omnes eius 
aspectus oppositos manifestare; a. v. talis vinculi defensor fit tutor 
«rei veritatis », id quod neque suo sacro officio neque intentioni Eccle- 
siae, instituentis defensionem vinculi?, correspondeat. Exemplum rem 
ulterius illustret «Matrimonium XY quamvis cum signis pro- 
fundi sponsorum amoris mutui et cum cohabitatione initium sumpserit, 
post tres annos adhue nullam procreavit sobolem ». Illico patet hie 
elementum in favorem veri ae boni matrimonii cum alio, indicante 
Sive inconsummationem sive impotentiam, in eodem enuntiato con- 
tineri; in forma minuscula «rei veritatem » repraesentare censendum 
.est tale compositum grammaticale. 

Opinio, prohibens dictam partium separationem defensioni vinculi, 
hoc modo arguere videtur: Defensor s. vinculi, egens vel usus eius- 
modi medio artificioso, scil. sectionis enuntiati organici et omissio- 
nis alterutrius pro libitu seu opportunitate, seipsum et insuper suum 
sacrum munus exponit suspicioni defectus veracitatis ac credibilitatis ; 
id, quod valet speciatim coram officialibus et imprimis iudicibus Tri- 
bunalis. Ea, quae talis defensor scriptim exarata pro iusta sententia 
praeparanda praesentat, tandem aliquando non amplius serio tracta- 
buntur ac proinde non legentur. Patet hoc modo rei obiectivae proces- 
sus ac sententiae grave vulnus infligi: Excidit etenim contributio 
defensionis ad veritatem finalem processus detegendam atque in sententia 
pronuntiandam ; ratio movens Ecclesiam ad institutum adeo sacrum 
sicut tutelae ligaminis evanescit; figura vinculi defensoris fit superflua, 
immo despecta vel etiam ridievla, id quod Deus avertat. Onus veritatis 
ultimae probandae, quoad partem contributionis defensionis, in hume- 
ris iudicis collocatur, qui iam aliis rationibus diversis aggravatus est et 
proinde laborem minus exactum praestare potest; a. v. iudex a defen- 
sore nullum amplius iuvamen accipit; vani sunt praetextus eorum, qui 
dicunt tutores vineuli non adeo exactos esse debere, cum iudex iam ex 
se omnimodam ac completam veritatem tractet ac pro sententia prae- 
paret. Summum Pontificem, gloriose regnantem, ideam defensoris vinculi, 
ut fortis adiutoris iudicis, strenue inculcare ex eiusdem ad S. Romanam 
Rotam allocutione, die 1 oct. 1942 habita, luce clarius liquet « Nam 


2 Per magnum Papam canonistam, Benedictum XIV, constitutione summi 
momenti, scil. « Dei Miseratione » in Fontes, n. 318. 
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iudicibus labor accuratus defensoris vinculi esse debet adiutorium et 
complementum laboris proprii; nec praetendi potest iisdem semper 
reficiendum esse totum opus defensoris, ut fidere possint illius expo- 
sitionibus » ?. 


V. — Sicut in plerisque rebus media via eunda optima solutio esse 
solet, ita idem in praesenti quoque materia valet: Nitide separandum 
est illud enuntiatorum genus compositorum, quod constat partibus mere 
coordinatis, ab alio subordinatorum, cuius partes componentes sunt 
intrinsecus cohaerentes seu una dominans, una dependens ab ea. 


VI. — In primo genere duo elementa coniuncta sunt per «et», 
«ae (atque) », similibusve particulis paratacticis. Nemo non videt, quam 
facile hae duae partes ab invicem valeant separari atque consequenter 
ad dignitatem enuntiati autonomi elevari. Ex hoc pro defensore s. 
vinculi sequi videtur, ut sibi liceat impune unam partem retinere, unam. 
omittere Si hoc non faceret, revera — ni fallor — servus «rei veri- 
tatis» evaderet, id quod suum sacrum munus dedeceret. 


VII — Difficilior vero res evadit, quando agitur de secundo ge- 
nere enuntiatorum, scil. compositorum, ita, ut altera pars sit 
regnans, altera oboediens utraque vinculo stricte logico connexa. 
Viget inter eas partes relatio superordinationis ac subordinationis. 
Utraque vita aliqua organica, immo et spirituali, gaudet : Homo con- 
ditiones iam difficiliores suae mentis eiusmodi enuntiatis complexis 
exprimit Talium partium separatio optime tamquam aliqua species 
«vivisectionis » haberi potest, ita ut cautissime sit evitanda. Orga- 
nismum talem sublimem secare in duas partes atque ab iis divisis con- 
clusiones graves derivare, ut actus violentiae habetur ; qui ut destructio 
vel saltem disturbatio vitae spiritualis quodammodo est peccatum con- 
tra naturam, scil. superiorem, humanam ; proinde consideratur tam- 
quam aliquid odiosi; odia autem restringi ... convenit *. 


3 A.A.S., 34 (1942) 338; ad idem redit, quod S. Congr. de Sacr. sub die 
i15 aug. 1949: Commissioni vigilantiae super Tribunalia relate ad Matrimoniales 
causas de adiutorio, a defensore vinculi iudici praestando, inculeavit: «De- 
mum in stadio decisorio causae,  artifieiosas tantum animadversiones scri- 
bunt, nullum aut fere nullum auxilium iudici pro veritate factorum detegenda, 
praestando »; sane seria monitio ad tutores negligentes ! 

^ Regulae Iuris in VI Decretalium Bonifatii VIII, n. 15 in Barto- 
cetti, De Regulis Iuris Canonici (Romae, 1955), 73 coll. eum Cod. Iur. Can., 
cc. 19, 50, 68 et var. locc. cod. poen. libr. V. 
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VIII. — Problema proprie difficile demum oritur, cum ad enuntiata 
| composita adversativa eorumque applicationem pro defensione s. vinculi 
. perventum fuerit. Proficit ea antea in duas classes dividere, prout 
| nempe formaliter seu explicite an virtualiter seu implicite adversativa. 
Evolutis duobus quoad separationem enuntiatorum compositorum 
generibus opinionum hisce tentamen fiat ad incedendam mediam viam 
seu, si vis, ad oppositarum opinionum reconciliationem : Ex altera 
parte constat tutorem s. ligaminis non posse esse personam ad «rei 

| veritatem » demonstrandam ; hoc vero-minuto quidem modo-fit mani- 
festando enuntiata oes in toto. Ex altera vero parte afferendo 
dumtaxat partem sibi favorabilem, omissia reliqua, idem vix absolvi 
potest a « vivisectione » spirituali seu morali vel ulterius a vituperio adhi- 
bendi media artificiosa minus sincera. Contemptus personae ac muneris 
defensoris vix cohiberi posset. Quare solutio, e dilemmate educens, 
foret haec : 

Opinio media est prohibens in genere defensori vinculi usum enun- 
tiatorum compositorum quoad utramque partem. Duabus tantum 
sub conditionibus eidem licebit ea completa afferre: Prímo, si pars, 
s. ligamini obnoxia, est adeo futilis vel erronea vel stulta, ut sive 
nulla sive minima defensoris refutatione opus sit: Ea iam per se stigma 
reiectionis in fronte portat. Secundo, si compositi pars, s. vinculo inimica, 
sit alicuius quidem momenti, sed non tanti, ut defensor illud non facile 
seu brevi manu refellere queat. Sic efficacissime quodvis damnum a 
limine a s. ligamine avertitur ac scintilla combustionis rei sacrae in ori- 
gine suffocatur. Insuper liquet tutorem s. vinculi suae obligationi altae 
remansisse fidelem ac distantiam ab adversarii causa sufficientem ser- 
vare scivisse ; a. v. scandalum defensoris vinculi, « obiectivi » ac «rei 
veritati » addicti, evitatur. 

Tali agendi modo defensor vinculi vix quemquam offendere censen- 
dus est : S. vinculum, « veritas » atque altum munus ecclesiasticum defen- 
sionis sarta tectaque manebunt. 

1. Ad enuntiata, formaliter adversativa : « Consummatio matrimonii 
quidem secundum opinionem propriae familiae locum habuit, tamen 
voees eam negantes in dies fiunt frequentiores » vel «Sponsi quidem 
matrimonium in omni forma Tridentina contraxerunt sollemniter et 
statim, post finem itineris nuptialis ac tempus «mellis » nuncupatum, 
ad cohabitationem transierunt, tamen sunt seria signa eos intentionem 
obligationes essentiales ligaminis christiani suscipiendi minime habuisse ». 

Facile intelligitur utraque talia enuntiata partialia sibi adversari 
ac proinde simul vera esse non posse. Item perspicitur tentationem 
valde gravem defensorem vinculi allicere ad partem favorabilem sumen- 
dam eaque pro suo scopo utendi, omissa parte non favorabili. Ecquid 
non sonat valde opportunum pro exemplo primo incisi praecedentis 
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statuere : «Secundum membra propria familiae consummatio matri- 
monii contracti etiam locum. habuit» mutando indolem adversativam 
in simplicem et sic finem enuntiato imponendo ! Idem valet pro secundo 
eiusdem incisi exemplo : « Matrimonio in omni forma catholica contracto, 
iter nuptiale et cohabitatio locum habuerunt ». Ideo opinio officialium - 
"Tribunalis tali methodo generatim aversa erit et statim suspicione insu- 
perabili adeo implebitur, ut animadversiones ad rem ne legantur quidem 
aut, si lecta, despicata habeantur. 

2. Enuntiata, virtualiter seu implicite adversativa quod attinet, 
haec explieationis causa praemittantur: Agitur de enuntiatis conces- 
sivis ; in iis pars dominans est principalis, concessio vero plus minusve 
parva coarctatio partis principalis ; eatenus de oppositione — in minore ` 
quidem gradu — loqui fas est. Modo pars dominans favorem vinculi 
continet, modo pars concessiva, ex quo patet quoque partem concessivam 
esse in totc enuntiato debiliorem ; unde prout defensor vinculi parte 
principali aut concessiva innititur, sua positio fortior aut debilior est (id 
quod in enuntiatis adversativis ex natura eorum differens est, partibus 
generatim aequilibrium tenentibus). En, aliquot exempla illustrantia : 
« Quamquam matrimonium XY sub parentum sponsae comminationibus 
tantum contractum fuerat, inde ab eiusdem initio signa indubia felicis 
coniugii praeseferebat » vel « Quamquam post duos cohabitationis annos 
proles secuta est, matrimonium XY conditione exclussionis perpetuae 
sobolis versus tempus contracticnis et ulterius laborare censendum est » ; 
«Quamvis matrimonium XY quinque annis cohabitationis prole non 
fuerit benedictum, consummatio inter coniuges, adeo sibi invicem addic- | 
tos, serio negari nequit» vel « Quamquam signa lacerationis virginalis 
per peritos ultra dubium statuta sunt, depositiones coniugum unani- 
miter asserunt inconsummationem ». 


. IX — Sub ductu Codicis et quidem eiusdem canonis 1689, 20 et 3° 
hisce tentamen factum est s. ligaminis defensoribus, in quantum desti- 
tuti sunt experientia practica ac concreta, systema aliquod delinerare ; | 
quod sequentes facilius ac constanter ea facient, quae suum altum mu- 
nus deeent. Comparationis atque illustrationis causa exemplum, e praxi 
scolarum elementarium tractum, hic afferatur, scil. ex ea phase pue- 
rilium discipulorum, in qua artem scribendi magna cum opera addi- 
scant: Ludimagister conscientioso animo ante eorum oculos systema 
evolvit exactissimum, in quo quaevis linea cautissime tracta est, crassa 
non minus quam tenuis, verticalis aeque atque horizontalis; patientis- 
sime non cessat laborando, donec quivis tiro alphabeti secreta fundi- 
tus sciat atque usque ad infimam ac maxime tenuem lineam imitari 
valeat. Prudens vero ludimagister minime ignorat lenge maiorem par- 
tem discipulorum, utcumque ad plenitudinem maturae aetatis adul- 
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iae pervenerint, scripturam quidem secundum tractus essentiales 
per totam vitam retinere. Sed quivis homo, cum sit organismus vivus ac 
vitalis, cum annis progredientibus scripturae formas assumet, personae 
scribenti accommodatas. Analogice res se habent in officina defensionis 
s. ligaminis. 

Ineolumi exactissima observatione oboediente Regularum Servan- 
darum S. Congregationis de Disciplina Sacramentorum 5, nihilominus 
earundem executio in concreto non fit absque intima cooperatione ali- 
cuius determinati individui humani. Firmitas in principiis non excludit 
amplam mensuram libertatis in accidentelibus atque in datis adiunctis 
particularibus. Similiter defensores s. vinculi ab invicem prae varie- 
tate infinita circumstantiarum differunt sicut stella a stella, incolumi- 
. bus principiis iisdem manentibus. 
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(Ex capite vis et metus - De metu indirecte incusso) 


In iure. — Tum in Ecclesia Latina, (can. 1087 C. I. C.) cum in Ec- 
elesia Orientali saltem post Motum Proprium Crebrae Allatae diei 22 fe- 


bruarii a. 1949 (4.4.8., vol. XLI, p. 106, can. 78), certum est metum 


gravem, extrinsecum et iniuste incussum, matrimonium irritare. Post- 
quam tamen in citato Motu Proprio pro Ecclesia Orientali . decre- 
tum est metum non dirimere vinculum nisi illatus sit ad extorquen- 
dum consensum, frequentius disputari iterum coepit utrum et in Ec- 
clesia Latina eadem normia vigeret. I 

Per plura saecula, ut ex historia constat (cfr. M. Wyszynski, 
Utrum metus indirecte incussus dirimere possit matrimonium, in Ius Pon- 
tificium, a. 1930, pp. 193-200; a. 1981, pp. 42-51; a. 1932, pp. 43-52 ; 
a. 1983, pp. 52-63; G. Dossetti, La violenza nel matrimonio in d. c., 
Milano, 1943, pp. 170 ss.), unanimiter Canonistae docuerunt metu 
vinculum non invalidari, nisi incussus fuisset ad extorquendum con- 
sensum. Sufficiat pro omnibus referre verba Th. Sanchez: « Hac ergo 
in re est conclusio certissima apud omnes, nempe, quoties metus 
non est incussus ad extorquendum matrimonium, sive proveniat a 
causa naturali, sive libera, quantumvis gravissimus sit, non reddit ir- 
ritum matrimonium ... quia tunc non impellitur homo ab alio ad ma- 
trimonium, sed a se ipso: cum nullus tune exigat matrimonium, sed 
voluntarie id contrahens eligit, tamquam medium ad evadendum peri- 
eulum animae vel corporis... Quia involuntarium quod in eo matri- 
monio invenitur, non est intentum ab incutiente metum, sed tantum 
habet occasionem ex ipsius nequitia» (De S. Matrimonii Sacramento, 
PLY, dep: 12,11. 8). 

Primus qui ex professo contrariam sententiam proposuit fuit J. 
B. De Lugo: «Ratio autem — ait ipse — a priori est, quia etiam in 
hoe casu homo consentit vere et simpliciter metu iniusto coactus : ad 
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' hoc enim, ut aliquis dicatur proprie ex metu aliquid facere, non requiri- 

tur quod metus hae intentione inferatur, ut constat in eo, qui metu 
naufragii proicit merces in mare, qui propriissime dicitur operari ex 
metu... Arguit (Sanchez)... quia tunc non impellitur homo ab alio 
ad matrimonium... sed contrahens id voluntarie eligit, ut medium 
ad evadendum periculum. Respondetur tamen ex dictis, non impelli 
quidem immediate, sed mediate ad matrimonium ab inferente metum, 
sicut qui proicit merces in mare, impellitur immediate a metu mortis, 
et mediate a tempestate, quae illum metum intulit... licet (metus) 
ab initio non fuerit incussus ad contractum ; postea vero quando iam 
ad eam conventionem venitur, iam iniustus oppressor minatur mortem, 
si non contrahat. Ergo perinde se habet, ac si ab initio minatus eam 
fuisset, si non consentiret » (De iustitia et iure, disp. XXII, sect. VII, 
nn. 177-180). 

Non obstante hac contraria sententia J. B. De Lugo, praevalens 
doctrina (cfr. Auctores cit. a M. Wyszynski, art. cit. a. 1982, p. 122 ss. ; 
G. Dossetti, o. c., p. 188, nota 1) et iurisprudentia sive Veteris Rotae 
(cfr. e. gr. S. Rotae Romanae Decisiones Recentiores, Pars XVIII, 
t. II, dec. DXIV, Taurinen., d. 10 maii a. 1675, nn. 15-16), sive S. C. 
Concilii (cfr. e. gr. Thesaurus resolutionum S. C. Concilii, tom. III, 
pp. 67 et 164, Mutinen. dec. d. 19 augusti a. 1724 et d. 9 iunii a. 1725 ; 
tom. CXLIX, p. 388 ss. Bononien., dec. d. 10 maii a. 1890, et A.S.S. 
XXIII, p. 140 ss. Quoad causam Vigilien., diei 23 iunii et diei 13 iulii 
a. 1725, de qua in Thesaurus cit. tom. III, pp. 176, 188, 208, 221 et 
apud Fontes C. J.C. vol. V, n. 3800, pp. 744-746, cfr. M. Wyszynski, 
art. cit. in Ius Pontificium a. 1933, pp. 57-58 et G. Dossetti, o. c., pa- 
gine 188-189, nota 1), sive Novae Rotae ante Codicem J. C. (cfr. e. gr. 
Decisiones S. R. Rotae, vol. II, p. 69, n. 2, dec. d. 26 februarii a. 1910 
coram Many : ibid. p. 289, n. 2, dec. d. 21 iulii a. 1910 coram Sebastia- 
nelli ; vol. III, p. 115, n. 2, dec. d. 13 martii a. 1911 coram Many ;ibid., 
p. 128, n. 2, dec. d. 20 martii a. 1911 coram Many ; ibid., p. 229, n. 6, 
dec. d. 2 iunii a. 1911 Videntibus Omnibus ; ibid., p. 288, n. 2, dec. d. 
9 iulii a. 1911 coram Prior ; vol. IV, p. 22, n. 4, dec. d. 11 ianuarii a. 
1912 coram Heiner ; ibid., p. 441, n. 5, dec. d. 27 auguti a. 1912 coram 
Lega ; vol. V, p. 463, n. 2, dec. d. 14 iulii a. 1918 coram Sincero ; ibid., 
p. 618, n. 4, dec. d. 29 nov. a. 1918 coram Prior ; vol. IX, p. 10, n. 7, 
dec. d. 3 ianuarii a 1917 coram. Cattani-Amadori ; etc.) tali constantia 
tenuerunt matrimonium non irritari metu qui non fuisset incussus ad 
extorquendum consensum, ut F. X. Wernz a. 1912 scribere potuerit : 
«sententia Lugonis nostra aetate non amplius videtur solide probabilis. 
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Nam iuris textus, v. gr. capita X De Spons. IV, I, 15, 28, non excepto 
Cap. 14, constanter referuntur ad coactionem in ordine ad matrimo- 
| nium, neque adversarii ullam possunt allegare causam, in qua SS. CC. 


ipsorum sententiam adoptarint» (Ius Decretalium, tom; IV, n. 265, 
nota 25). 

Quidam tamen Auctores, etiam probati (cfr. F. Sehmalzgrueber, 
Ius ecclesiasticum, L. IV, tit. I, nn. 391, 398 ss. et alii quos citat M. 
Wyszynski, art. cit. a. 1982, p. 18 ss.) opinionem J.B. De Lugo secuti sunt. 

Nune vero investigandum est utrum prior an altera sententia in 
Codice sancita sit. 

Dum in ean. 103 metus contraponitur vi, in can. 1087, $ 1 vis et 


.metus coniunctim sumuntur, locutione quae tum in iure romano (Cod. 


2, 19), cum in iure canonico (L. I, tit. 40 Decretalium), constanter signifi- 
cavit vim quae per metum operatur, seu metum qui procedit a vi. 
Ratio distinctionis in hoc est quod, dum in can. 108, § 1 agitur de vio- 
lentia absoluta quae non afficit nisi actum externum corporalem, in 
can. 1087, $ 1 agitur de vi quam Canonistae vocaverunt conditionalem 
(cfr. e. gr. Iohannes Andreae, Novella Commentaria, L. I, tit 40 De his 
quae vi, c. 15 Sacris; Th. Sanchez, o. c. L. IV, disp. I, n. 1 ss. ; A. 
Ballerini-D. Palmieri, De Matrimonio, ed. a. 1894, n. 1114; H. Noldin-A. 
Schmitt, De Sacramentis, ed a. 1945, n. 633 ; F. X. Wernz-P. Vidal-Ph. 
Aguirre, Jus matrimoniale, ed. a. 1946, n. 496) quaeque afficit actum 
internum elicitum a voluntate. 

Sive vis absoluta sive vis conditionalis ab extrinseco procedit, id 
est ex actu voluntatis alienae, liberae et humanae, quae violentia phy- 
sica in primo casu, violentia morali in altero, determinatum persequi- 
tur finem, qui proinde antea a vim inferente cognosci debet. Violentiae 
autem obiectum est actus alterius hominis, quem vim inferens extor- 
quere intendit, actus nempe corporis seu imperatus si inferatur vis ab- 
soluta, actus elicitus a voluntate si agatur de vi conditionali : in utroque 
easu obiectum vis illatae, id est actus violentiam patientis, est con- 
forme ad voluntatem subiecti inferentis vim. 

In can. 1087, $ 1, ut animadvertimus, agitur de violentia conditio- 
nali seu morali, quia vis absoluta seu physica, quae totalem defectum 
voluntatis seu consensus praesupponit, rectius dicitur can. 1086, § 2 
comprehendi. Postquam mentio facta est vis vel metus, in can. 1087, 
$ 1 edicitur metu certis qualitatibus induto matrimonium irritari. Quia 
vero haec requisita, vel iuxta gramaticam, directe referuntur ad metum, 
non ad vim, inquirendum est quid secumferat, notione sua, metus et 
quidem metus ab extrinseco incussus. 
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Metus, natura sua (cfr. D. IV, 2, 1; S. Thomas, Summa theolo- 
gica, I, II, q. 42-43), ne concipitur quidem sine malo: est enim instan- 
tis vel futuri periculi causa mentis trepidatio. Blanditiae, preces, 
invitationes, hortationes, consilia, per se nullum malum comminantur, 
ideoque nec metum incutiunt, sed alium ad.agendum ex persuasione vel 
benignitate, ideoque plena libertate, excitare intendunt. Malum proinde 
et metus quae cum iisdem forte connectuntur, utpote circumstantiis ac- 
cidentalibus tribuenda, non praesumuntur, sed probanda sunt (cfr. e. 
gr. Decisiones S. R. Rotae, vol. XXIII, pp. 113-114, nn. 5 et 7, decisio 
d. 31 martii a. 1931 coram Wynen). 

Metus ab extrinseco est formula a Canonistis inventa, quorum pri- 
mus videtur D. Soto (De iustitia et iure, L. VII, q. II, art. 1; cfr. G. 
Dossetti, o. c., p. 128), dum in iure romano memoratur metus illa- 
tus (D. IV, 2,9). Sive tamen metus illatus romanorum, sive metus ab 
extrinseco Canonistarum, idem significarunt, id est metum incussum ab 
homine mediantibus minis (cfr. e. gr. Hostiensis, Summa, L. III, tit. 
31 De Regularibus, c. 17 Sicut nobis; lohannes Andreae, o. c. L. III, 
tit. 31 De Regularibus, c. 17 Sicut nobis; et alii ad idem c. 17, X, III, 
31, D. Soto, l. c. Inter recentiores cfr. e. gr. I. De Lugo, o. c. disp. XXII, 
sect. VII, nn. 112-118; F. Schmalzgrueber, o. c. L. I, tit. I, n. 389; 
A. Ballerini-D. Palmieri, o. c., n. 1114; P. Gasparri, o. c., ed a. 1982, 
n. 852; F. M. Cappello, o. c., ed. a. 1947, n. 607; Decisiones S. R. . 
Rotae, vol. XVII, p. 240, n. 2, decisio d. 15 iunii a. 1925 coram Jullien ; 
vol. XXII, p. 613, n. 2, dec. d. 24 nov. a. 1980 coram Mannucci ; vol. 
XXIII, p. 489, n. 2, dec. d. 14 dec. a. 1931 coram Mannucci ; vol. XXIV, 
p. 403, n. 8, dec. d. 4 augusti a. 1932 coram Wynen). 

Matrimonium non irritat metus nisi sit ab extrinseco incussus «id 
est non tantum ex parte metuentis passus, sed vere et positive ab alio 
illatus » (G. Michiels, Principia generalia de personis, p. 515). Incussus 
proinde esse non potest nisi metus ab homine illatus, imo, iuxta 
constantem doctrinam et iurisprudentiam, ex voluntate procedens mini- 
tantis (cfr. e. gr. Sylvester De Prierio, Summa, v. Votum, n. 12; A. 
Blat, Commentarium Codicis Iuris Canonici, L. III, pars I, n. 486 ; B. 
Ojetti, Commentarium, t. II, p. 148; Decisiones S. R. Rotae, vol. XX, 
p. 810, n. 7, decisio d. 25 iulii a. 1928 coram Grazioli ; vol. XXIII, p. 103, 
n. 5, decisio d. 27 martii a. 1931 coram Grazioli ; ibid., p. 489, n. 2, deci- 
sio d. 14 decembris a. 1931 coram Mannucci ; vol. XXIV, p. 408, n. 3, 
decisio d. 4 augusti a. 1932 coram Wynen; vol. XXVII, p. 648, n. 2, 
decisio d. 10 decembis a. 1935 coram Morano) : secus enim metus neque 
iniustus erit; haec insuper voluntas inferentis metum debet esse aliquo 
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modo manifestata seu expressa (cfr. e. gr. Decisiones S. R. Rotae, vol. 
_ XVIII, p. 117, n. 2, decisio d. 9 aprilis a. 1926 coram Parrillo ; vol. XXII, 


p. 618, n. 8, decisio d. 24 novembris a. 1930 coram Mannucci ; vol. XXIII, 
p. 415, n. 4, decisio d. 11 augusti a. 1931 coram. Wynen) : nam quod 
nullimode manifestatur momentum habere nequit in iure, neque ab ex- 


trinseco superare contrarietatem ac minuere libertatem. 


Praeterea matrimonium metu non invalidatur, nisi metus incussus 
ab extrinseco sit causa contractus (cfr. e. gr. Decisiones S. R. Rotae, 
vol. XV, p. 40, n. 8, decisio d. 5 martii a. 1923 coram Iullien ; vol. XVIII, 
p. 175, nn. 2-8, decisio d. 11 maii a. 1926 coram Mannucci ; vol. XIX, 
p. 446, n. 2, decisio d. 10 novembris a. 1927 coram Grazioli ; vol. XXII, 
p. 204, n. 5, decisio d. 4 aprilis a. 1930 coram Grazioli ; vol. XXIII, p. 182, 
n. 5, decisio d. 11 maii a. 1931 coram Grazioli ; ibid., p. 388, n. 2, deci- 
sio d. 10 augusti a. 1931 coram Parrillo) : nisi enim relatio causalitatis 
intercedat inter metum et matrimonium, contractus non initur ob 
metum prout can. 1087, $ 1 requirit (cfr. etiam can. 103, $ 2). Iamvero 
« causa alicuius actus vel effectus is dicitur ad quem actus veleffectus ipse 
refertur tamquam ad suum auctorem; causa directa alicuius actus vel 
effectus is dieitur qui actum ipsum vel effectum in se et immediate in- 
tendit; indirecta vero qui non intendit actum vel effectum in seipso 
et immediate » (D. Staffa, in Apollinaris, vol. XVI, p. 56), sed alium 
actum vel effectum coniunctum cum illo qui de facto producitur. Cum 
de lege stricte interpretanda agatur (can. 11 et 1014), causa sensu pro- 
prio et stricto sumenda est, ideoque concludendum videretur metum non 
irritare matrimonium, nisi ipsius sit causa directa. Docuit F. Suarez: 
« quando metus directe incutitur ad extorquendum consensum, esse spe- 
eialiorem quandam diminutionem libertatis, quae non est in quocum- 
que alio metu ex numeratis ; nam in aliis non determinatur voluntas ex 
vi metus ad eligendam professionem, tanquam medium necessarium ad 
vitandum malum quod timetur; sed cum malum alioquin immineat, 
voluntas ipsa ex sua libertate se determinat ad eligendum hoc medium . . . 
At vero quando metus directe incutitur ad extorquendum consensum, 
voluntas ex vi illius quodammodo determinatur ad eligendam profes- 
sionem tanquam medium necessarium ad vitandum malum illud, quae 
determinatio longe maior est, magisque contraria libertati ; nam, sup- 
posita intentione vitandi illud malum, est quaedam necessitas simpli- 
citer» (De Heligione, Lib. VI, cap. IV, n. 7). 

Revera si metus non ad matrimonium sed ad alium finem incussus 
fuit, deest relatio causalitatis immediatae et necessariae inter metum 
et matrimonium ; matrimonium autem non est effectus necessarius 
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metus ab extrinseco, sed electionis metuentis qui ab initio voluntate 


sua in matrimonium dirigitur. In hune actum electionis nulla vis ab alio 


homine infertur, quia matrimonium non intenditur a metum incutiente,. 
ita ut matrimonium omnino improprie diceretur initum ob vim vel me- 
tum ab extrinseco incussum. Si metus e contra directe incutiatur ad 


extorquendum consensum, electio matrimonii non contrahenti sed me- | 


tum inferenti tamquam propriae causae seu auctori est adscribenda, dum 
metum patiens voluntate sua non utitur nisi ad se subiiciendum volun- 


tati alienae eamque exsequendam : « Formale discrimen in metu tune 


solummodo habetur, quando causa libera humana intervenit: tune 
agens ex metu sub dependentia ponitur innaturali et saepe illegitima al- 
terius personae. Haec dependentia seu subordinatio ratio est cur lex 
divina vel humana actus quosdam ex metu factos ratos habere nolit » 
(A. Vermeersch, Theologia Moralis, Brugis, 1926, I, n. 79): tune 


revera, imo tunc tantum, in consensu praestando nupturiens sentit se. 


non determinatione suae voluntatis matrimonium inire, sed potius 


aliena (cfr. G. Dossetti, o. c., pp. 547-548 ; O. Giacchi, Il consenso nel 


matrimonio canonico, Milano, 1950, p. 103 ss.). 

Concludendum ergo videretur vim conditionalem quae, natura sua, 
ut initio vidimus, tamquam obiectum habet conformitatem voluntatis 
metum patientis ad voluntatem metum incutientis, iuxta can. 1087, 
$ 1, effectum irritandi matrimonium non habere nisi matrimonium ipsum 
sit obiectum seu finis propter quod infertur: secus enim matrimonium , 
neque voluntatem movet metum inferentis, neque metus incussionem 
determinat, neque ut medium imponitur ad. vitandum malum commina- 
tum, ita ut electio matrimonii ex voluntate procedat-metuentis. 

Conclusio confirmari videretur sive locis Codicis parallelis, sive 
Iurisprudentia N. S. T. textu et contextu Codicis innixa. Etenim in can. 
169, $ 1, n. 1, decernitur: «invelidum est suffragium, si elector metu 
gravi... directe vel indirecte, adactus fuerit »: quia pro metu ineusse 
ad extorquendum suffragium eadem aderat controversia ac pro metu 
illato ad extorquendum consensum matrimonialem, si Codex sancire 
voluisset pro irritatione matrimonii sufficientiam metus eras hoe 


expresse edixisset in can. 1087, § 1, sicut in can. 169, §1, n. 1 (G. Dos- 


setti, o. c., pp. 209-210). / 

Iurisprudentia autem N. S. T. usque ad annum 1933 unanimis fuit 
in exigendo metu directo (cfr. e. gr. Decisiones S. R. Rotae, vol. X, 
p. 15, n. 6, dec. d. 28 ianuarii a. 1918 coram Sebastianelli ; ibid., p. 28, 
n. 2, dec. d. 18 februarii a. 1918 coram Many; ibid., p. 37, n. 2, 
dec. d. 10 maii a. 1918 coram Sebastianelli ; ibid., p. 43, n. 3, dec. d. 6 
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_ iunii a. 1918 coram Rossetti ibid., p. 52, n. 2, dec. d. 11 iunii a. 1918 
coram Sincero; vol. XI, p. 73, n. 2, dec. d. 4 aprilis a. 1919 coram S'in- 
cero ; ibid., p. 121, n. 4, dec. d. 8 iulii a. 1919 coram Prior; vol. XII, 
p. 48, n. 2, dec. d. 27 februarii a. 1920 «coram Sincero; vol. XIII, EN 
p. 183, n. 2, dec. d. 2 augusti a. 1921 coram Massimi ; vol. XIV, p. 230, k 
n. 2, dec. d. 12 iulii a. 1922, coram Prior.; vol. XV, p. 150, n. 2, dec. 
n. 10 iulii a. 1923 coram Grazioli ; ibid., p. 204, n. 2, dec. d. 2 augusti a. 
1928 coram Solieri ; ibid., p. 213, n. 2, dec. d. 4 augusti a. 1923 coram 
= Massimi; ibid., p. 238, n. 2, dec. 10 augusti a. 1923 coram Jullien ; 
4 vol. XX, p. 273, n. 2, dec. d. 30 iunii a. 1928 coram Massimi; vol. XXI, 
p. 161, n. 3, dec. d. 18 martii a. 1929 coram Grazioli ; vol. XXII, p. 442, 
n. 2, dec. d. 24 iulii a. 1930 coram Mannucci; vol. XXIII, p. 108, n. 5, 
dec. d. 27 martii a. 1931 coram Grazioli ; ; etc.). Unica exceptio consti- 
=  tuitur sententia diei 9 ianuarii a. 1922 coram Florczak — vol. XIV, 
p. 8, n. 3 —, qui tamen postea contrariam sententiam est amplexatus P 
— cfr. vol. XVIII, p. 63, n. 2, dec. d. 6 martii a. 1926; ibid., p. 307, 
n. 2, dec. d. 5 augusti a. 1926 —. Immo, etiam post a 1933 nonnum- 
quam N.S. T. metum directum requisivit (cfr. Decisiones S. R. Rotae, 
vol. XXVII, p. 623, n. 5, decisio d. 2 decembris a. 1935 coram Grazioli ; 
vol. X XVIII, p. 705, n. 6, decisio d. 6 novembris a. 1936 coram Grazioli ; 
vol. XXX, p. 534, n. 2, decisio d. 8 augusti a. 1938 coram Grazioli ; 
|» vol. XXXIII, p.10, n. 2, decisio d. 17 ianuarii a. 1941 coram Grazioli ; 
ibid., p. 346, n. 2, decisio d. 2 martii a. 1941 coram T'eodori. Cfr. etiam 
vol. XXXI, n. 522, n. 2, decisio d. 16 octobris a. 1939 coram Jullien ; 
vol. XXXII, p. 135, n. 3, decisio d. 16 februarii a. 1940 coram Teodori). 
Quibus probatur neque auctoritate P. Gasparri, iuxta infra dicenda, om- 
: nia dubia fuisse dissipata (cfr. etiam F. X. Wernz-P. Vidal-Ph. Aguirre, 
Ius matrimoniale, ed. a. 1946, n. 501; H. Noldin-A. Schmitt, De Sa- 
cramentis, ed. a. 1945, n. 634, 30; Th. M. Vlaming-L. Bender, Prae- 
lectiones Iuris Matrimonialis, ed. a. 1950, p. 404; G. Dossetti, ll. cc. ; 
O. Giacchi, l. c.). 
Nec nisi ob argumenta desumpta ex hac vis conditionalis natura, 
- formula can. 1087, $ 1 C. J. C. reformata fuit pro Ecclesia Orientali Motu 
Proprio Crebrae Allatae : haec enim mutatio explicari non potest mera 
ratione historica (cfr. A. Coussa, De Matrimonio, n. 150), quae potissime 
valere debuisset pro C. J. C. : dubium sane non est novam formulam a 
Canonistis et Iurisprudentia Ecclesiae Latinae fuisse excogitatam, et ab 
iisdem in Orientales Synodos transiisse. 
Contra necessitatem metus directi ad extorquendum consensum, 
obiicitur: sive directe sive indirecte incutiatur, ex metu oriri potest in 
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subiecto patiente illa animi trepidatio, ob quam matrimonium ineatur, 
quod non iniretur nisi malum immineret ; quia in utroque casu eadem 
habetur animi trepidatio, idem debet esse consectarium, id est matri- 
monii nullitas. Respondetur probatum non esse quod ex eadem animi 
trepidatione haberi debeat idem consectarium id est matrimonii irri- 
tatio, nam etiam ex metu ab intrinseco talis causari potest animi tre- 
pidatio, quin matrimonii nullitas consequatur. Tandem non absque ra- 
tione, § 2 can. 1087 decernit : «Nullus alius metus, etiamsi det causam 
contractui, matrimonii nullitatem secumfert ». 

Quamvis sententia quae necessitatem propugnat metus directi ad 
extorquendum consensum, perfecte logica et irrefutabilis appareat, con- 
stat eamdem a C. J: C. fuisse exclusam. Refert P. Gasparri in novissima 
editione sui operis : « Ut legitur in actis praeparatoriis ad Codicem, exa- 
mini Consultorum propositus fuerat canon primae sententiae favens : 
§ 1. Nullum quoque est matrimonium initum ob metum gravem ab extrin- 
seco et iniuste incussum in ordine ad extorquendum consensum matrimo- 
nialem. Praeses Commissionis recoluit gravem, quae in subiecta materia 
aderat, controversiam inter canonistas ; et. P. Palmieri proposuit ut 
formula, quae in suo voto erat quaeque utramque sententiam com- 
prehendit, acceptaretur: Metus debet esse ab extrinseco, iniuste in- 
cussus, a quo ut quis se liberet, eligere cogatur matrimonium, quae reipsa 
acceptata fuit. Hinc iure Codicis nullum est matrimonium tum si metus 
gravis sit directe incussus ad extorquendum consensum matrimonialem, 
tum si ad hoc non sit directe incussus, sed pars persuasum habeat se 
ab eo liberare non posse, nisi matrimonium contrahat» (De Matri- 
monio, n. 856). i 
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Quoad hune textum animadverti potest argumentum desumptum 
e studiis praeviis legibus, caute accipiendum esse, praesertim in iure 
canonico: «Sane, qui munus accipiunt a Sancta Sede legem praepa- 
randi, nullo modo participant potestati legislativae, secus ac fit in comi- 
tiis Civitatum, et eorum doctrina et opinio est opinio viri privati» (A. 
Van Hove, De Legibus ecclesiasticis, a. 1980, p. 278, n. 265). Neque opinio 
relata P. Gasparri aestimanda est ut interpretatio authentica, at, quam- 
vis ipse munere Praesidis Commissionis pro Codice redigendo iam fun- 
ctus esset, quae ipse enarrat fidem plenam faciunt discussionis habitae 
de hae quaestione et mentis illorum qui Codicem pararunt. Iamvero prae- 
sumendum est «nisi contrarium constet, legislatorem verbis tribuisse 
sensum quem ipsis tribuerunt viri qui legem paraverunt» (H. I. Ci- « 
cognani-D. Staffa, Commentarium ad primum. librum C.J. C., a. 1939, « 
vol. I, p. 296) ; quoties «legislator in lege sua-fecit verba ab illis viris 
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doctis proposita» (G. Michiels, Normae Generales, ed. 1949, vol. I, 
p. 533). 

Tali sedulitate in Codice parando quaestio nostra discussa fuit, 
ut nullum dubium supersit de voluntate tribuendi, saltem iure positivo, 
metui indirecto vim irritantem nuptias. 

Relatam formulam D. Palmieri proposuerat in suo schemate a. 1905, 
eamque commendabat prout sequitur: «dummodo metus gravis causa sit 


ut quis invitus contractum ineat contractus erit rescindibilis, seu infe- 


rens metum tenetur resarcire laeso omnia damna ideoque et rescindere 
contractum, quod in matrimonio fieri nequit nisi ab initio dirimatur. 
Sane c. 14 De Spons. omnis metus gravis excluditur ». 

In sessione Consultorum d. ianuarii a. 1906 textus propositus erat 
iste : « Nullum quoque est matrimonium initum ob metum gravem, na- 
turalem, ab extrinseco, iniuste et directe incussum ad extorquendum 
consensum ». G. Sebastianelli proposuit suppressionem adiectivi na- 
turalem utpote inutilis, et verbi directe. P. Bastien concinit cum Seba- 
stianelli. B. Pompili approbavit suppressionem adiectivi « naturalem ». 
D. Palmieri refutavit opinionem Th. Sanchez et propugnavit sententiam 
J. B. De Lugo. P. Gasparri accessit ad votum D. Palmieri « riconoscendo 
in entrambi i casi: del metus directe vel indirecte incussus uguale dimi- 
nuzione di volontà ». F. X. Wernz e contra hane mutationem in formula 
proposuit : «...iniuste et in ordine ad extorquendum consensum matri- 
monialem incussum ». 

In sessione Consultorum diei 11 ianuarii a. 1906, textus propositus 
erat: «Nullum quoque est matrimonium initum ob metum gravem, 
ab extrinseco et iniuste incussum in ordine ad extorquendum consensum ». 
G. Sebastianelli et B. Pompili faverunt suppressioni verborum «ad 
extorquendum consensum »; P. Gasparri recoluit gravem in hae re 
controversiam in doctrina ; D. Palmieri institit pro formula quam prius 
exhibuerat ; G. De Lai textum omnino novum praesentavit, qui tamen 
reiectus fuit; F. X. Wernz defendit schema propositum, animadvertens 
iurisprudentiam S. C. Concilii metum semper requirere incussum in 
ordine ad extorquendum consensum. 

Sessioni Consultorum diei 25 ianuarii a. 1906 fere idem schema 
subiectum fuit ac praecedenti sessioni, id est: « Invalidum quoque est 
matrimonium ob metum gravem, ab extrinseco et iniuste incussum in 
ordine ad extorquendum consensum coniugalem». G. Sebastianelli 
iterum favit suppressioni locutionis «in ordine ad extorquendum con- 
sensum », ne controversia definiretur ; P. Bastien e contra approbavit 
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schema uti iacebat; item G. Van Rossum et F. X. Wernz; dum D. E 


Palmieri sententiam suam retinuit. 


Congregationi Particulari EE. PP. Cardinalium diei 21 maii 


a. 1906 idem textus propositus fuit ac in praecedenti sessione Consulto- 
rum, addita in nota sententia D. Palmieri pro metu indirecto, quam 


Cardinales Ferrata, Gennari, Vives approbarunt. Inde omissa fuit clau- 


sula «in ordine ad extorquendum consensum ». 


Haec decisio confirmata fuit ab EE. PP. in subsequenti Congrega- — — 
tione Particulari diei 16 iulii a. 1906, cui textus oblatus fuerat immu- .- 


tatus, id est cum clausola omittenda. Interim tamen, id est inter diem 
21 maii et diem 16 iulii a. 1906, aliud verbum irrepserat: dum antea 
nulla mentio erat de vi, novum schema edicebat matrimonium invali- 


dari ob vim vel metum. Quia ex actis eruitur cuinam additio adscri- | 


benda sit, haec tribui nequit nisi P. Gasparri. Demum in schemate 
a. 1906 textus prostat prout postea sancitus fuit. 
Concludendum est ergo iuxta Codicem metum quoque indirectum 
irritare matrimonium, id est etiam si non inferatur ad extorquendum 
consensum, sed alia de causa, e. gr. propter odium, vindictam, rapinam, 
ete., dummodo a causa extrinseca, libera et humana procedat, gravis 
sit et ad iniustum finem incutiatur, etiamsi a matrimonio diversum ; 


quapropter applicanda sunt ea omnia quae supra tradidimus de quali- : 


tatibus metus invalidantis nuptias, iis tamen exceptis quae necessitatem 
respiciunt metus directi. Neque ad necessitatem probandam metus di- 


recti vim iuvat inferre in verbum cogatur (cfr. G. Dossetti, o. c., p. 207 


ss.) : verum est D. Palmieri, qui textus can. 1087, $ 1 artifex dici potest, 
alia antea formula usum fuisse, id est: «metus... a quo ut te liberes 


eligis matrimonium » (A. Ballerini-D. Palmieri, o. c., n. 1129), sed eam- — E 


dem mutavit, ut in suo voto a. 1905 animadvertit, hac tantum de causa, 
id est ne dubitaretur matrimonium esse nullum etsi contrahens metu ab 
aliquo cogatur ad ducendam e. gr. unam e tribus vel quatuor filiabus. 

Tandem quoad can. 1087, $ 2 in Congregatione Particulari EE. 


PP. Cardinalium d. 21 maii a. 1906, P. Gasparri declaravit hae paragra- | 


pho reici falsam sententiam docentium metu etiam levi, dummodo cau- 
sam dante contractui, matrimonium (in foro interno) irritari. 


Iurisprudentia N. S. T. nune communiter necessitatem excludit - 


metus directi: ita imprimis sententia coram Wynen d. 5 decembris a. 
1938, quae iure tamen necessitatem vindicat metus directi quoties aga- 
tur de metu reverentiali qualificato : Decisiones S. R. Rotae, vol. XXV, 
p. 608, n. 8. Postea: vol. XXIX, p. 788, n. 2, decisio d. 22 decembris a. 
1987 coram Jullien; vol. XXX, p. 251, n. 6, decisio d. 27 aprilis a. 1938 


—————— ta eal 


coram 
1938 coram 


i a 
ecorari ; vol. XXXII, p. 660, n. 3, decisio d. 3 augusti a. 1940 coram 
anestri ; ibid., p. 791, n. 2, decisio d. 16 novembris a. 1940 coram 
Canestri ; vol. XXXIII, p. 518, n. 5, decisio d. 19 iunii a. 1941 coram 
Janasik ; vol. XXXV, p. 468, n. 2, decisio d. 19 iunii a 

Heard; vol. XXXVI, p. 361, n. 8, decisio d. 26 maii a. 

D Wynen. 
" Quantum deceat in hac re, quae non respicit diversitatem ritus 
P sed libertatem consensus, eamdem normam vigere in tota Ecclesia, nemo 

est qui non videat. 


i 


E Ee ab eodem praefinitos, metüm quoque indirectum irritare matri- 
q | monium initum inter unum fidelem ritus latini et alium ritus orientalis 
_ (efr. decisio d. 28 martii a. 1956 coram infrascripto Ponente). 


x 
m 


r » inter unum latinum est alium orientalem, sive inter duos orientales, 
- necessarium non est quod metus ab incutiente inferatur ad contrahendum 
| cum determinata persona (cfr. e. gr. Th. Sanchez, o. c., L. IV, disp. 12, 
È n. 20; F. Schmalzgrueber, o. c., L. IV, tit. 1, n. 896; S. Rotae Romanae 
E * decisiones recentiores in, compendium redactae, ad v. A rano contrac- 
E tum per vim et metum ; Decisiones S. R. Rotae, vol. VII, p. 112, n. 2, dec. 
^ d. 15 martii a. 1915 coram Sebastianelli ; vol. XIX, p. 485, n. 2, decisio 
| d. 19 octobris a. 1927 coram Jullien) : etiamsi enim quis gravibus minis 
. ad matrimonium in genere ineundum cogatur, e. gr. ne in ordinem reli- 
| giosum ingredi possit, matrimonium ob metum contrahitur et ad illud 
"voluntate aliena et iniusta compellitur; praeterea, ut supra vidimus, 
| verbum cogatur proprie ad hune finem appositum fuit, ne dubitaretur 

nempe de vi irritanti metus etiam ad matrimonium indeterminatum 


| incussi. 
CASI $ 1 in Ecclesia Latina, ideoque ad normam can. 78, $ 1 pro Eccle- 
| sia Orientali, certum est non requiri metum ab initio illatum ad extor- 
E consensum : si enim momentum consideremus quod revera in- 
| terest, id est quo consensus praestatur, metus ad illum extorquendum ha- 
betur etiam si immediate antea in eum dirigitur. Metum ab initio ad 
_ hune finem incussum quidam requirebant fautores sententiae severioris 
Nu e. gr. D. Covarruvias, Opera omnia, Coloniae OO a. 1724, 

"Tom. I, p. 181, De Matrimonio, pars II, cap. IMI, $ IV, n. 25; Th. 

‘ Sanchez, o. c., L. IV, disp. 12, n. 9-11, quos refutavit post alios 
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Usque dum textus can. 1087, $ 1 reformetur, censemus, intra li- 


: Sive matrimonium contrahatur inter duos fideles ritus latini, sive 


Etiam si tandem quis necessitatem admittat metus directi vi can. 
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. — efr. L. Lessius, De Iustitia et iure, L. II, cap. XVII, dub. 6, n. 40 
et alios quos citat M. Wyszynski, art. cit. in Jus Pontificium, a. 1982, 
p. 46 — J. B. De Lugo o. c., disp. XXII, sect. VII, n. 180. Cfr. etiam. 
M. Rosset, De Sacramento Matrimonii, nn. 1804-1310). Illorum vero 
sententia excludenda est, nam, etsi initio metus ad alium finem direc- 
tus fuerit, sufficit ut postea, id est oblatis nuptiis, in eas metus diriga- | 
tur ab incutiente, ut ab eodem extortae seu coactae dicantur. luxta 
hanc sententiam pluries pro nullitate concludendum erit in casibus qui " 
inter Veteres controvertebatur; insuper cum hac sententia concordat 
decisio sub veteri iure exarata a P. Lambertini, in Vigilien. d. 23 iunii 
et 13 iulii a. 1725 — cfr. Thesaurus resolutionum S. C. Concilii, l. c. — 
Accidere quidem potest ut, matrimonio in hac circumstantia oblato, 
metum patiens illud ineat ex amore vel absque aversione ; aut metum 
inferens a mali comminatione recedat independenter a matrimonio et 
hanc suae volutatis mutationem ostendat: in his casibus patet matri- 
monium libere, non ex metu, contrahi ; etenim qualiscumque metus ad 3 
annullandum matrimonium concurrere debet in ipso actu matrimoniali, — 
nec sufficit quod antea intervenerit (cfr. e. gr. S. Rotae Romanae deci- 
siones recentiores, Pars IV, tom. I, dec. DC. n. 2). Pluries tamen con- 
trarium concludendum erit: si enim metum inferens malum comminatur 
ob finem a matrimonio diversum, et a comminatione recedit propter 
nuptias sibi vel alii oblatas, pluries voluntatem simul ostendet malum 
iam comminatum infligendi, si metum patiens matrimonium recuset | 
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Albien., Nullit. matrim., 6 iulii 1956, coram D. Staffa 


(Ea apite vis et metus - De metus gravitate) 
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In iure. — Quaeri potest utrum gravitas metus aestimanda sit 
obiective an subiective, ex malo nempe comminato ab incutiente, an 
potius ex trepidatione illius cui dirigitur, id est utrum ex vi, an ex 
metu. X 

Jus romanum temperando, quo vis requirebatur cadens «in ho- 
mine constantissimo » (D. IV, 2, 6, 4) ut negotium irritaretur, Decretales « 
validum edixerunt consensum matrimonialem «nisi metu coactus, qui | 
posset in virum constantem cadere» (c. 15, X, IV, 1; cfr. etiam c. 28, - 
X, IV, 1. Item pro negotiis in genere ; cc. 4 et 6, X, 1, 40. Cfr. etiam | 


eee. Aag Maia, » 


eens 


S. R. ROTAE SENTENTIAE RECENTIORES 409 


A 


Azo, Summa in II lib. Cod., tit. 19 De his, quae vi metusve causa 


gesta sunt, n. 3; Glossa Ordinaria in Decretum Gratiani, c. 1, C. XV, 


q. 6 ad v. Per metum ; Glossa Ordinaria in Decretales, ad c. 28, X, 


IV, 1, ad v. In constantem) ; Instructio S. C. S. Officii 20 junii 1883, 


Fontes Cod. J. Can. vol. IV, p. 408, n. 36). 

Constans iuxta S. Thomam est vir normalis seu « medius inter int 
costantem et pertinacem » (Summa Theologica, Suppl. partis III, q. 47, 
art. 2). Latius notionem examinat D. Soto, dicens tria “esse capita, e 
quibus judicium de gravitate metus sumendum est : « Primum ex parte 
obiecti . . . Secundo . . . ex parte modi quo metus incutitur . . . Tertio... 
ex parte subiecti. Etenim virorum ista constantia non consistit in indi- 
visibili, sed suam habet latitudinem ... Est nihilominus linea, extra 


quam non esset constantia. Metus ergo, qui secum illam compatitur con- 


stantiam, quae intra illam includitur latitudinem est cadens in constan- 
tem virum. Quo circa metus qui feminam excusaret, aut senem calore 
sanguinis jam destitutum, non excusaret virum alium. Unde nomine viri 


intelligitur animi robur pro cuiusque conditione (De Justitia et Jure, L. 


VII, q. II, art. 1). Similia tradit Th. Sanchez qui, postquam dixerat 
«non satis esse, ut dicatur metus cadens in virum constantem, ut 
vir illud malum constanter caveat, sed debere esse timorem gravis mali 
in se considerati » (De S. Matrimonii Sacramento, L. IV, disp. 1, n. 12), 
praeterea «ut aestimatione mali quod timetur, (vir constans) sit fortis 
id est, ut timens non vane, leviterque credat malum illud sibi imminere, 
sed probabiliter et rationabiliter » (ibid., n. 14), concludit : « metum ca- 
dentem in virum constantem, dici respective, et proinde metum, qui 
respectu unius est cadens in virum constantem, non esse talem respectu 
alterius, qui fortior, et robustior est: unde minor metus desideratur in 
femina, quam in viro... Idem... inter ipsos viros... attendenda est 
aetas, ut si senex, vel puer sit, cui metus incutitur, similiter eius fortitudo, 
innataque animi magnitudo, aut parvitas, aut fragilitas : quare dum dici- 
tur metus cadens in virum constantem intelligitur nomine viri, animi 
robur pro cuiusque conditione » (c. c., L. IV, disp. 3, nn. 2 et 4). Gravi- 
tatem vero metus esse aestimandam inspecta qualitate seu conditione 
personae, id est respective ad subiectum patiens, fere omnes docuerunt 
post Ph. Decium (Commentaria in Decretales, L. II, tit. 28, c. 73 S? iustus, 
nn. 2 ss. ; cfr. etiam Th. Sanchez. o. c., L. IV, disp. 3, n. 1; B. Pon- 
tius, De Matrimonio, L. IV, cap. 2, n. 10; C. R. Billuart, Cursus Theo- 
logiae, Tractatus de Matrimonio, dis. III, art. 3 ; etc.). Quidam tamen ani- 
madvertere non omiserunt, quamvis classes seu conditiones personarum 
sint plures, esse limitem ultra quem subiectum nequit constans vocari 


1956. — Ephemerides iuris canonici. 21 
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(efr. D. Soto, Le. ; Th. Sanchez, o. c. ; L. IV, disp. 17, n. 6; B. Pon- 
tius, o. c., L. IV, cap. 18, n. 7), ideoque «ad irritandum matrimonium 
talis metus requiritur et sufficit qui eiusdem cum contrahente condi- 
tionis homines solet communiter graviter concutere» (Al. De Co- 


ninck, De Sacramentis et censuris, disp. XXVIII, dub. 2, n. 32 ; item . 


C. R. Billuart, /. c.); lex enim respicit quae communiter evenire solent 
(F. Suarez, De Legibus, L. 1, cap. 6, n. 12; Eiusdem, De Religione, 
Tr. VII, L. VI, cap. IV, n. 13; Al. De Coninck, l. c. ; C. R. Billuart, 
m | 
In can. 1087, $ 1 juxta grammaticam gravitas respicit metum, id 
est trepidationem subiecti; non vim seu malum obiective comminatum, 
ita ut sufficere videretur elementum subiectivum, id est timorem 
contrahentis, etsi levi aut levissima, vana vel nulla causa ab extrinseco 
determinatum. Juxta tamen ea quae diximus in sententia diei 20 aprilis 
2. 1956, coram infrascripto Ponente, metus de quo loquitur can. 1087 
non est nisi ille qui procedit a vi, seu infertur a causa extrinseca, libera 
et humana; secus enim metus iniustus esse non posset (cfr. G. Dossetti, 
La violenza nel matrimonio in D. C., Milano 1943, p. 406 ss.). Ad 
hoe ergo ut metus irritet nuptias utrumque elementum requiritur, id 
est obiectivum, seu malum reapse comminatum, et subiectivum, seu 
apprehensio ex parte subiecti passivi; vis nempe et metus, imo gravis 
vis et gravis metus (cfr. e. gr. Decisiones S. R. Rotae, vol. XX, p. 385, 
n. 2, decisio 8 augusti 1928 coram Morano; vol. XXIV, p. 118, n. 2, 
decisio 28 martii 1932 coram Heard; decisio 1 decembris 1951 coram 
infrascripto Ponente). Jus enim libertatem contrahentis tueri intendit, 
qua propria determinatione matrimonium eligat, ac ideo effectum irritat 
coactionis alienae. Quapropter irritatio non habetur ubi non adest vis 
gravis, talis nempe ut obiective sufficiat ad ita concutiendum animum 
contrahentis eiusmodi conditionis ut ipse cogatur ad nuptias; neque 
habetur si metus inde conceptus gravis non sit, talis nempe ut liberta- 
tem determinationis graviter non minuat. In primo casu deest externa 
rerum condicio quae concordet cum interno animo subiecti ad hoc 
ut contractus irritetur; in altero deest status internus animi subiecti, 
qui concordet cum externa rerum condicione ad eumdem effectum deter- 
minandum : in utroque casu deest elementum requisitum a jure ut ma- 
trimonium sit irritum (cfr. O. Giacchi, Il consenso nel matrimonio ca- 
nonico, Milano, 1950, pp. 119-120). 
. Necessitas metus et vis gravis non tantum in apprehensione me- 
tuentis, sed etiam in sua causa, id est non solum in subiecto passivo sed 
et in malo comminato, confirmatur veteri jure, ex quo aestimanda est 
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norma can. 1087, $ 1, quatenus necessitatem decernit metus gravis (can. 6, 


n. 8): sane jus vetus metum exigebat, ut vidimus, qui eaderet in virum 


constantem. Praeterea, dum in can. 2205, § 2 inter causas excludentes 
aut minuentes imputabilitatem delicti, recensetur expresse: « Metus 
quoque gravis, etiam relative tantum », qui ab interpretibus accipitur 
quoque pro metu mere subiectivo, in can. 1087, $ 1 eadem extensio non 
invenitur (cfr. G. Dossetti, o. c., p. 432 ss.), quam legislator si inducere 
volebat, non omisisset, quia discordabat a veteri jure. Concludendum 
est jure C. J. C. metu matrimonium non invalidari, nisi incutiatur vi 
quae cadat in virum constantem : « Igitur metum cadere in constantem 
virum, est metum illum hominem ita movere, ac percellere, ut eum con- 
eutiat et de proposito dimoveat » (J. Pignatelli, Consultationes Cano- 


nicae, t. IX, cons. CLXXXII, nn. 12-18). Pro viro autem constanti intel- 


ligendus est, ut vidimus, homo medius, normalis, communis, iuxta 
sexum, aetatem, conditionem socialem, institutionem, experientiam, 
mores, munera, officia, relationes, id est qualitates corporis et animi 
quibus fruitur, et propter quas ipse ad unam vel aliam e plurimis cate- 
goris in quibus humanitas dividitur pertinet. Hae tamen categoriae 
obiective et abstracte considerandae sunt, sicut generales et abstractae 
sunt leges (cfr. O. Giacchi, o. c., p. 121; G. Dossetti, o. c., pp. 414-416), 
neque ultra limites qui componi valeant cum rationabili firmitate 
normalis personae eiusdem conditionis, in iisdem adiunctis. Metus 
proinde sub respectu gravitatis matrimonium irritat, quoties pro subi- 
ecto eiusdem categoriae seu conditionis in iisdem versanti circumstan- 
tiis rationabiliter gravis aestimatur; metus e contra qui vel in seipso 
vel in sua gravitate non causatur nisi morbosa indole subiecti trepi- 
dantis, id est ipsius corrupta imaginatione, matrimonium non irri- 
IG DXZIV n. 2,7, 11; 'Th. Sanchez, o. c., L. IV, disp. 1, n. 18, disp. 
3, n. 3 et disp. 17; F. Suarez, De Religione, L. VI, cap. 4, n. 13 ; Ferd. 
De Castro Palao, Opera Moralia, tr. II, disp. I, punct. VII, n. 10; C. R. 
Billuart, l. c. ; A. Reiffenstuel, Jus Canonicum, L. I., tit. 40, n. 19; etc. 
Cfr. etiam Decisiones S. R. Rotae, vol. IV, p. 268, n. 7, decisio 16 maji 
1912 coram Lega; vol. XVII, p. 17, n. 2, decisio 9 januarii 1925 coram 
Jullien ; vol. XX, p. 86, n. 8, decisio 30 januarii 1928 coram Man- 
nucci; vol. XXI, p. 77, n. 2, decisio 31 januarii 1929 coram Florezak ; 
vol. XXIV, p. 820, n. 2, decisio 16 julii 1932 coram Morano); idem 
dicendum est de metu qui ex «authosuggestione » vel ex mythomania 
(cfr. decisio 18 februarii 1955, coram infrascripto Ponente) hysteri- 
smo, scrupulis, psychastenia, vel alio morbo psychico oritur, aut aliqua 
huiusmodi causa ex omnino levi fit gravis, itemque de omni timore qui, 


L 
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saltem in sua gravitate, tantummodo phantasiae, irrationabili appre- 
hensioni, stultae opinioni (cfr. Decisiones S. R. Rotae, vol. XIV, p. 76, 
n. 10, decisio 24 martii 1922 coram Rossetti) aut vanae immaginationi 
adscribendus est, iuxta dictum S. Scripturae : « trepidaverunt timore ubi 
non erat timor» (Ps. 13. 9). 

Obiicitur jam ab antiquis : matrimonium plena debet libertate 
gaudere ; si ergo ob nervorum morbum vel vanam immaginationem me- 
tus inexistens aut levis in viro incostanti eundem effectum coactionis et 
privationis plenae libertatis operatus ac metus reapse gravis in. viro con- 
stanti, eundem effectum obtinere debet invalidandi coniugum (cfr. e. 
gr. apud Th. Sanchez, o. c., L. IV, disp. 17, nn. 2-8; B. Pontius, o. c., 
L. IV, cap. 18, n. 7; F. Suarez, o. c., De Religione, Tr. VII, L. VI, 
cap. IV, nn. 12; praesertim vero J. B. De Lugo, De Justitia et Jure, 
disp. XXII, sect. VII, n. 185, etc.). 

Respondetur metum qui in se ipso vel in sua obiectiva gravitate, 


non causatur vi extrinseca, dicendum esse in se ipso vel in sua gravitate - 


ab intrinseco, quia procedit ex sola interna subiecti imaginatione vel 
vana apprehensione (cfr. e. gr. Th. Sanchez, o. c., L. IV, disp. 1, n. 18; 
B. Pontius, o. c., L. IV, cap. 18, n. 7 ; J. A. Bossius, De matrimonii con- 
tractu, cap. XII, n. 20 ss. ; Decisiones S. R. Rotae, vol. XVII, p. 17, n. 2, 
decisio 9 januarii 1925 coram Jullien; vol. XIX, p. 236, n. 8, decisio 
28 junii 1927 coram Guglielmi). Praeterea si metus in seipso aut in sua 
gravitate non innitatur nisi subiectiva aestimatione metuentis, metus 
in seipso aut in sua gravitate neque erit iniustus. Animadversit G. Dos- 
setti (o. c., p. 443) logice can. 2205, qui momentum tribuit etiam merae 


apprehensioni subiecti, una cum metu recensere necessitatem et grave 
incommodum. 


Sacra Romana Rora 


Taurinen., Nullit. matrim., 28 iulii 1956, coram D. Staffa 


(Ex impotentia viri) 


In iure. — Jure ipso naturae matrimonium exigit nupturientium — 


capacitatem seu potentiam ad actus per se aptos ad prolis generationem 
(cfr. can. 1068, $ 1 et can. 1081, $ 2). Actus autem per se aptus ad prolis 
generationem in actione consistit qua vir in vaginam mulieris, per mem- 
brum suum erectum penetratam, semen verum naturali modo effun- 
dit. Elementa essentialia copulae sunt proinde: erectio virgae, eiusdem 
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penetratio in vaginam mulieris, eiaculatio ibidem veri seminis seu in 
testiculis elaborati. Quia haec omnia sunt elementa essentialia copulae, 
si alteruter contrahens eorum vel unius eorumdem incapax sit, impotens 
dicendus est et matrimonium ab eo forte celebratum est nullum (cfr. 
D. Staffa, in Apollinaris, 1955, p. 894). 

Quia capacitas subiecti ad elementa essentialia copulae jure ipso 
naturae requiritur, nihil refert pro nullitate coniugii, inde necessario 
consequenti, utrum haec impotentia facile an cum difficultate, mediis 
ordinariis an extraordinariis, visu manibusque an e contra tantummodo 
accuratissimis peritorum inquisitionibus probari valeat: sive enim pateat 
sive lateat, impotentia est semper impotentia. Nec obiici potest matri- 
monium esse Sacramentum, et ideo quae ad matrimonii validitatem 
pertinent ordinario modo seu mediis facilibus cuique fideli praesto exstan- 
tibus cognosci oportere, nam Sacramentum matrimonii est idem ac 
contractus, qui jure ipso naturae nupturientium postulat capacitatem, 
quae nullo jure positivo suppleri aut substitui valet (cfr. can. 1068, 
$1; can. 1081, $ 1). Si alteruter contrahens impotens est, matrimonium 
neque ut contractus neque ut Sacramentum initur, id est in casu con- 
be creto deest institutum juridicum et sociale, quod Christus ad Sacra- 
| menti dignitatem inter baptizatos evexit (can. 1012, $ 1). Sicut ergo ad 
matrimonium valide ineundum manifestatio consensus non sufficit, 
sed eiusdem requiritur realis praestatio, cuius intima recusatio aut 
simulatio pluries nequit probari nisi diligentissimis et difficillimis inve- 
stigationibus, ita et exigitur ad eumdem consensum praestandum con- 
trahentis capacitas, cuius defectus nedum christiana verecundia sed 
ipsa organorum quae afficit compositione, arctissimo secreto tegitur; 
altera ceterum inhabilitas subiecti ob defectum rationis saepe non declara- 
tur nisi plurium habitis peritorum aliquando discordium votis. 

Ad confirmandam potentiam viri, cui canales efferentes sint per- 
fecte occlusi, tamquam argumentum a contrario exemplum adducitur 
mulieris ovariis destitutae, et asseritur huiusmodi defectu mulierem 
ea de causa non effici impotentem quia nempe sensibus percipi non 
potest. 

Haec tamen omnia cum recepta doctrina (cfr. e. gr. P. Gasparri, 
De Matrimonio, ed. 1932, n. 524) et jurisprudentia haud perfecte conso- 
nare videntur. Ratio propter quam ovariorum defectus impotentiam 
non causat, in obiecto invenitur contractus matrimonialis, in jure nempe 
tradito et accepto ad actus per se aptos ad prolis generationem (can. 1081, 
$ 2): etenim «ut coitus omnia exhibeat, quae ex parte coitus ad novam 
vitam requiruntur, ovaria mulieris nullo modo concurrere debent » 
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(Decisiones S. R. Rotae, vol. XXXIII, p. 291, n. 7, decisio 25 aprilis 
1941 coram Wynen) ; secus ac semen virile. Etsi tandem a quibusdam, 
in dies paucioribus, mulier carens utero vel ovariis dicatur impotens 


(cfr. eorum argumenta, e. gr., apud F. M. Cappello, De Matrimonio, 


ed. 1947, n. 855), id non ex facilitate vel difficultate contenditur hunc 
defectum cognoscendi, sed aliis de causis, praesertim vero ratione gene- 
rationis ad quam talis mulier est inepta. Sicut generatim in minus recte 
prolatis, ita in relata doctrina aliquid verum invenitur, id est in insti- 
tuto sicut est matrimonium universali, generaliter, id est fere semper 
sufficere ordinaria media ad capacitatem cognoscendam illud ineundi. 
Hoc tamen non impedit quominus in aliquibus casibus, etsi sat raris 
sicut sunt. casus impotentiae, dubium dirimatur peritorum investiga- 
tionibus seu artis medicae auxiliis. Quibus si impotentia probetur, non 
est cur judex eam declarare non debeat. 

Haee tradendo, doctrinam referre censuimus a Summo Pontifice 
f. r. impertitam. Ipse enim dixit: « Les conditions requises pour la * po- 
tentia coéundi sont déterminées par la nature et se déduisent du mé- 
canisme de l'acte. En cela l'action des conjoints, au point de vue bio- 
logique, est au service de la matiére séminale qu'elle transmet et recoit. 
A quoi peut-on voir que la * potentia coéundi’ existe réellement et 
que par conséquent l'acte des époux comporte tous ses éléments essen- 
tiels ? Un critére pratique, bien qu'il ne vaille pas sans exception dans 
tous les cas, en est la capacité d’accomplir de facon normale l’acte 
externe. Il est vrai qu' un élément peut manquer sans que les parte- 
naires s'en rendent compte. Cependant ce ‘signum manifestativum ? 
doit suffire en pratique dans la vie, car celle-ci demande que, pour une 
institution aussi ample que le mariage, les hommes possédent, dans 
les cas normaux, un moyen sûr et facilement reconnaissable de constater 
leur aptitude à se marier ; cela suffit parce que la nature a coutume de 
bátir l'organisme humain de telle sorte que la réalité interne réponde 
à la forme et à la structure externe. 

«En outre la * potentia coéundi’ comporte de la part de l'époua la 
capacité de transmettre de facon naturelle le liquide des glandes séminales ; 
il n'est pas question de chacun des éléments spécifiques et complémen- 
taires constituants de ce liquide » (4.4.S., vol. XX, 1958, p. 676). Post- 
quam vero monuerat: «On pourrait done, dans la trés grande majo- 
rité des cas, omettre l'examen microscopique du sperme», Summus 
Pontifex animadvertit : «On peut démontrer d' une autre maniére, si 
cela devait avoir quelque utilité, que le tissu séminal posséde encore 
quelque aptitude fonctionelle et, de méme, que les canaux qui re- 
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a lient ces glandes aux organes d'évacuation fonctionnent encore, ne sont 
| ‘pas entièrement détériorés ou définitivement obstrués » (A.A.S., ibid., 


Rib EE EA nn a 


D 2 


Sacra Romana Rora 
— Florentina, Nullit. matrim., 7 decembris 1956, coram D. Staffa 


(Ha defectu consensus ob exclusum bonum. sacramenti) 


In iure. — Quia ubi «nulla subest causa, propter conventionem 


his constat non posse constitui obligationem » (D. II, 14, 7, 4), causam 


matrimonialis contractus Theologi et Canonistae non omiserunt inqui- 


rere, docentes eamdem consensu constitui (cfr. S. Thomas, Summa 


Theologica, Supplementum partis IIT, q. 45, art. 1; Th. Sanchez, De S. 
Matrimonii Sacramento, L. II, disp. I, n. 4 et disp. XXV, n. 1-3; B. 
Pontius, De Sacramento Matrimonii, L. II, cap. 3, n. 8; cfr. Cosci, 
De separatione tori coniugalis, L. I, c. 16, n. 224; H. Henriquez, Theo- 
logia Moralis, L. XI de Matrimonio, cap. IX ; D. Concina, Theologia 
Christiana, Tom. X, L. II, cap. II, quaest. ITI ; et alios cit. a D. Staffa, 
De conditione contra matrimonii substantiam, ed. II, p. 7); hane doctri- 
nam Concilium Florentinum confirmavit. Idem edicit Codex J. C.: 
« Matrimonium facit partium consensus » (can. 1081, $ 1). Tenendum est 
ergo causam contractus matrimonialis esse consensum, id est «actum 
voluntatis quo utraque pars tradit et acceptat ius in corpus, perpetuum 
et exelusivum, in ordine ad actus per se aptos ad prolis generationem » 
(can. 1081, $ 2). 

Dum tamen in hac causae definitione potius attenditur elementum 
subiectivum, seu id ex quo contractus oritur et constituitur, plures in- 


| ter hodiernos, notionem causae praebentes negotii iuridic? in genere, 


magis considerant ipsius negotii elementum obiectivum vel finem, id 
nempe ad quod natura sua aut lege destinatur, propter quod natura 
sua aut lege constituitur et agnoscitur in iure ut effieax seu validum. 

Conceptus causae hoc altero quoque modo expressus admitti potest, 
dummodo negotii obiectum essentiale et intrinseca ordinatio ad finem 
proprium negotii sedulo distinguatur a motivo agentis seu ciusdem fi- 
ne extrinseco (quae distinctio haud perspicua est ex. gr. apud F. Carne- 
lutti, Teoria generale del diritto, Roma, 1940, p. 347 ss. ; P. Ciprotti, 
Lezioni di diritto canonico, Padova, 1943, p. 153). 

Sive sub adspectu subiectivo sive sub adspectu obiectivo potius 


|. consideretur, causa proprie non afficit nisi essentiali: , ita | 
| vocata fuerit « synthesis elementorum essentialium een » E a 


0. c., p. 120). Dum ergo sub priori respectu causa est ea quam cia 
sub altero substantialiter differre nequit, seu esse non potest nisi mutua | 
traditio et acceptatio iuris in corpus perpetuum et exclusivum in ordine — 
ad actus per se aptos ad prolis generationem, cum obligatione non im- 
pediendi generationem et prolem educandi. XM 

Ex his patet matrimonii causam ad coniugalis contractus essentiam — p 
pertinere, ita ut neutri contrahenti fas sit, quin totum negotium irri- © 
tet, eam mutare, sive ius ad copulam perfectam, sive eiusdem iuris | " 
unitatem, sive ipsius iuris perpetuitatem negando. 
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